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¥ FILED

NOV | 9 2004

UNTTED STATES DISTRICT COURT

SOUTHERN DISTRICT OF CALIFORNIA |

UNITED STATES OF AMERICA
Plaintiff,
v.

L. DONALD GUESS; LESLIE S. BUCK;
DAVID JACQUOT; MONTE T. MELLON; G.
THOMAS ROBERTS; CHRIS G. EVANS;
NIGEL BAILEY; DOCTORS BENEFIT
INSURANCE COMPANY, LTD.; DOCTORS
BENEFIT HOLDING COMPANY; DOCTORS
INSURANCE SERVICES, INC.; XELAN
INVESTMENT SERVICES, INC.; XELAN
ANNUITY CO., LTD.; XELAN .
ADMINISTRATIVE SERVICES; INC.; XELAN
FOUNDATION, INC_; XELAN OF TEXAS,
INC.; XELAN, INC.; XELAN, THE ECONOMIC
ASSOCIATION OF HEALTH
PROFESSIONALS, INC.; PYRAMIDAL
FUNDING SYSTEMS, INC.; dba XELAN
INSURANCE SERVICES; XELAN PENSION
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SERVICES, INC.; XELAN FINANCIAL
PLANNING, INC.; EURO-AMERICAN TRUST
COMPANY; AMS TRUST COMPANY; and
JOHN DOES, UNKNOWN PERSONS WHO
ARE TRUSTEES QF XELAN LONG TERM
CARE TRUST, XELAN DISABILITY EQUITY
TRUST, XELAN MALPRACTICE EQUITY
TRUST and XELAN MEDICAL SAVINGS
EQUITY TRUST,

Defendants.

I, Thomas W. Pettinger, declare and state the following under penalty of perjury:

1. 1 am over 18 years of age and competent to make this declaration and do so from personal
!;nowledgc‘ ‘- -

2. 1 am cwrently a Radiologist performing services at West Park Hospital in Cody,
Wyoming. I have been a participant in the xélan Group Supplemental Disability Plan (“Group Plan™)
since 1996.

ER I began work at West Park Hospital in 1995 foliowing completion of my residency at
the University of California, Davis campus. | was then 32 years old. My salary as a resident was very
modest. My wife looked after our two children. We had very limited financial means.

4. When [ joined West Park, its radiologist was in his sixties, had health problems, and
was not familiar with modem radiology techniques. The West Park surgeons were frequently sending
their radiology work outside the hospital. After ! joined with West Park, I rapidly began receiving the
bulk of the Radiology work. Within six months of joining West Park, my income increased

dramatically to several hundred thousand dollars.

-2-
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5. 1 was very active (and remain so} in outdoor sports with some danger of injury,
including rock climbing and mountain biking. I am also a licensed pilot and have flown small
airplanes in the Rocky Mountain area.

6. As my income grew dramatically, I became concerned about protection for myself and
my family should 1 become temporarily or permanently disabled. 1 l.aad obtained disability insurance
coverage from Northwestern Mutual Life Insurance Company. However, I was not able to obtain
disability coverage which would pay in excess of $10,000 per month. I felt this amount was greatly
insufficient to protect my income stream.

7. The Group Plan came 1o my attention in 1995. I reviewed the materials regarding the
terms of the plan, and discussed it with a xélan financial counselor. I requested an accountant, who
ﬁad been an Intemnal Revenue Service (“TRS”) agent and who had done work for my family for many
to review the plan, including the tax consequences of it. The accountant spoke with the xélan

years,

counselor and, after reviewing the plan, advised me that he believed the premiums would be
deductible under the tax laws.

3. I requested a local attomey to incorporate my practice as of January 1, 1996, under the
pame of Range & River Radiology, P.C. (“Range & River™). Range & River made premium
payments for disability coverage under the Group Plan.

9. I executed documents which I understood made Range & River a participant in the
Group Plan (Exhibits 1 & 2).

10. I understand the basic terms of the plan ate as follows. Range & River makes annual
premium payments, which provide me with a benefit in the event [ become unable to work in my own
occupation and/or any occupation. A minimum annual payment of $4,000 is required. If the
minimum premium is not patd during each of the first seven years of participation, all rights under the

.3
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policy are forfeited. The disability benefits are the greater of a guaranteed minimum, or the amount of
my premium payments, as adjusted for earnings and/or losses on the insurance cOMpany reserves, and
for the claims and forfeiture experience of all the participants in the Group Pian. After seven years of

patticipation, an election can be made for a refund of premiums paid The refund is determined by

reference to total premiums paid by Range & River, and the investment performance and claims and
forfeiture experience of the total reserves.

11.  When I initially joined the plan, I could and did select a category of investments held
as insurance company reserves. The choices I made would determine the adjustment to my premium
contribution for investment gains and losses for purposes of determining my disability and/or benefit
refund (Exhibit-3). The investment choices were not open-ended, but limited to three different
investment elections. 1 understand that after several years this feature of the plan was eliminated.

12. I understand that the insurance company reserves, which would come from all of the
doctor's premium contributions, wonld be held in accounts with a broker/dealer, and/or trust
company. For a number of years I understood that all of the reserves were kept at an account at SEI (a
large institutional investment company located in Pennsylvania). SEI provided a separate accounting
to me, reflected in monthly statements, which showed 96% of the total premium paid on the policy,

plus or minus investment gains or losses. T understood that the monthly statements did not include

any adjustment for the claims and forfeiture experience of the total group, which experience would be

taken into account in determining my benefit or refund. For a number of years the account statements
did not specifically state this (Exhibit 4a). In later years, the SEI statement provided the following

under the heading “For Your Information™ :

“The addressee is a certificate holder in a group
insurance policy. The account value represents
the approximate benefits payable in the event of

-4
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a claim. Actval benefits may vary due to
experience of the total pool of the insureds and
policy terms.” (Exhibit 4b)
13.  Currently, I receive from Johnson, Lambert & Company penodic statements regarding

contributions and benefits. Exhibit 5 is a copy of the most recent statement.

14. I also periodically receive an insurance certificate. Exhibit 6 is a copy of the most
recent certificate.
- 15. I did not, and do not, believe that the investments held in the SEI account constitute

money belonging to me. Rather, 1 have always understood they are part of the insurance company

.

reserves.

16. I have always understood that my premium contributions were at risk for disability
payments to other doctors. 1 understand that is the case with any insurance policy.

17.  During 2003, I passed the seven-year requirement to request a premium refund. To
date, I have not chosen to do so.

18. I have always understood that any amdunt received as a benefit, either pursuant to a
claim or refund, must be reported as income for tax purposes. Nobody has expressly or impliediy told
me to the contrary, and I have always intended to do so.

19.  After I began participation in the plan, 1 was provided with a legal opinion by the law
firm Eckert, Seamans, Cherin & Mellott (Exhibit 7). I understood this firmm to be large and reputable.
Although T understood that it was the firm’s opinion that premium contributions by Range & River
would qualify for deduction under the tax laws, and I was so advised by an accountant, as set forth
above, I always understood that 1 could be audited, and that the Internal Revanﬁc Service could
disagree with the advice [ had been provided. [ understand nothing in life is assured, especially tax

deductions.

-5
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" 20. In fact, my tax retums, and those of Range & River, were selected for an IRS audit
beginning in 1998. 1 was represented by the Law Firm of Williars, Coulson, Johnson, Lloyd, Parker
& Tedesco (“Williams Coulson™), in the examination. I understood the Law Firm provided the
information requested by the IRS in the audit and the subsequent Administrative appeal. Attached as
Exhibits 8a through 8i, are copies of correspondence between Williams Coulson and the IRS, and
copies of materials submitted 1o Williams Coulson by the IRS. A settlement offer was made by the
Appeals office, which I chose not to accept. Ultimately, I was issued Notices of Deficiency (Exhibits
9 & 10), where the IRS took the position, as I understand it, that the deductions for premiums were
not allowable. [ also understand no negligence and/or fraud penalties were asserted by the IRS. 1
subsequently paid the tax and interést. After filing the required refund claims with the IRS, T initiated
suit on behalf of myself and Range & River in the United States District Court for the District of
Wyoming (Exhibit 11). The lawsuit, which understand will resolve the deductibility of the premium
payments, is presently pending before the Court.

21, | have been informed during the past few years that many other doctors who had
participated in the Group Plan had their tax returns selected for examination. To my knowledge, no

case has proceeded to court.

22, In 1996, Range & River's premium contribution was $100,000. I reposted $390,000 as
income from the radiology practice on my personal income tax return. For 1997, the premium

contribution was $119,000. I reported $650,000 as compensation income on my persenal tax return

for that year.

25.  As in the case of these years, ] have never paid premiums and claimed deductions

anywhere near 100% of my net practice income. I have always reported substantial amounts as

-6-
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taxable income from my practice on my personal income tax returns. I have participated in no xélan
program other than the Group Plan, and claimed no other deductions related to xélan.

24.  Tunderstand the government is attempting to permanently take over all of the reserves
of the insurance company, and, apparently, it does not intend to protect my rights as a participant to
disability and/or refund benefits. Not only will this action, if permitted, deprive me of the benefits to
which I believe I am entitled, it will deprive me of these benefits before I have had the opportunity to
prove in court that the tax deductions claimed with respect to the disability program are in fact
Jegitimate. I believe the government’s efforts to freeze all the assets of Doctors Benefit Insurance
Company, Ltd. ("DBIC") will, in any event, likely severely hamper my ability to' prove my case in the
Wyoming District Court. I doubt the Receiver obtained by the government will provide me with
assistance in obtaining and presenting the facts relative to the operation of the insurance company,
including actuarial studies, claims information, and financial information that 1 have expected would
be provided by DBIC.

25.  Ideclare under penalty of perjury under the laws of the United States and the State of

Wyoming that the foregoing is true and correct to the best of my knowledge.

DATED this 18" day of November, 2004

o
Thomas W. Edttinger

.7-
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JOINDER AND PARTICIPATION AGREEMENT
TO THE _
XELAN DISABILITY EQUITY TRUST

A group insurance trust with the ROYAL TRUST CORPORATION OF CANADA
Trustee, dated October, 1995 exists for the purpose of making available a group insurance plan
providing disability income protection to corporate members of XELAN, THE ECONOMIC
ASSOCIATION OF HEALTH PROFESSIONALS. The trust is named the XELAN
DISABHLITY EQUITY TRUST.

The undersigned who is a corporate member in good standing of XELAN, THE
ECONOMIC ASSOCIATION OF HEALTH PROFESSIONALS desires to and does hereby
join in and become a Participant in the said trust. The undersigned agrees to be bound by the
terms and conditions of the aforesaid trust and by any group insurance policy held by said trust.
Furthermore, the undersigned agrees to furnish any records or information which may be required
by the Trustee or by the Adminisirator of the Trust in connection with the administration of the
Trust. This Agreement is made this __ 2%} i day of De cember 1906,

Corporate Participant; ﬁ fnge £ £ R‘.w Ry,
T homas W, ?f-#t-.fa-/ P

o iflelf~

Accepted by: Xélan Disability Equity Trust Carpors gg  Addressyy oo~ g
P Dw'i of fﬂaluaf:m
7 707 Shoridane fve
. Céﬂf«c, Wy grqy
Corporate Phone Number:

(3¢ £3¢ -13%

it
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ADOPTION AGREEMENT

By resolution of the Board of Directors the R dmg.g, E R.‘w @ﬂrfz& la-‘;l Y F.c. .

1
-

a corporation organized in the state of an qu;rt} ‘ , hereby elects to
participate in the Xélan Disability Equity Trust (“the Trust”) as described in the Trust
Agreement.

Corporate Participant:
- . -
I hovwas h). lr?e ""\L(ug,er"‘

By: W“gﬁé“)‘"

Corporate Officer v

Name of Individual to to be Insured: 'ﬂ\mw W P +Hinger

Does the individua! named above
currently have a disability
policy/policies? (yes or no) \} (A

If yes, please list the narne of
the insurance company/companies

and the amount of monthly benefit
available under the policyipolicies.  /Vor thurtsdhen Mutrnd Lide

Insurance Company/Companies
' /8, 6P
- Monthly Beanefit
Is the individual named sbove
currently dissbled or currently

collecting disability benefits from Mo
any source? (yes or no)

If yes, please describe the type

of disability, the emount of

benefits received and any other -
relevant information. N //p’

EXHIBIT 2 - pg 2
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Empioyer: /fddfg EKver M'a / B 4
e

Premium:f /06,200, (100%)

INVESTMENT ELECTION FORM

As part of my employer's decision to participate in the Xélan Disability Equity Trust {the “Trust™),
I hereby select the following investment percentages:

Group Disability “own occupation™ Policy {Equity Type) 96.0%
Income Policy (Non-Equity Type) 4.0%
TOTAL 100.0%

1 understand that the reserves supporting the insurance policies purchased by the Trust will be held
in a segregated acconnt with a Broker/Dealer and/or Trust Company and shall be invested according to the

percentages specified below:

« U. 5. Government Securities Fund 35 %
« Core Fixed Income Fund. 35 %
o S&P 500 Index Fund 30 %
TOTAL 100,0%

I understand that specific investments within these categories will be chosen by the Trust's
investment advisor. I further understand that I may change those percentages twice a year by so informing
the Administrator of the Trust in writing. I further upderstand that, I will receive a monthly stateruent from

the Broket/Dealer and/or Trust Company regarding the | valug of these investments.
AGREED TO: Wl‘.

Signature , Emoployes
Thomas . Fettingsr
Name (typad or printed) -

pae: 12 (3] 4¢

—Lz ng (I'gcf( 2,_6 (occc’ , bJ}’

Employec Address =291

6o1) 575 —2370
Employee Phone Number

7 htfes

Employee Date of Birth

Yht - 27 -)8217
Employee Social Security #

NOTE: Make premium check payable to Xélan Disability Equity Tmast Maka one time set-up fes
first year annus! admintstration fee check for $1900 payable to Xélan, Inc. ng%- 1 J

BEYH  examiTi-pg3




"Exhibit 4a



yelan
“FHE ECONOMIC ASSOCIATION
OF HEALTH PRDFESSIONAIS

Iovertmest Maasgement Di

£01 West A Streey, Suite nlﬂ

Son Diego CA 2101

Your Investment Representative is:

Xelan, Inc.

401 W. A Street, Sta. 2210
San Diego, CA 92101

For Your Information

Statement of Value and Activity

Aprit 1, 1897 - Aprii 30, 1997

Xglan Disab Ins FBO T. Pettinger
Account #450612222Z2722

0007248 01 AB O 261 **AUTO T 0500 024140

”llllllll’l’!IIHI”!I'lllll]I|I”Il'Ililllllll”Hll”.'HIII

Thomas W. Pettinger, MD
Range & Rive Radiology
63 Sage Creek RD

Cody, WY 82414.9672

Your Statement of Value and Activity has baen
designed to keep you up-to-date on the activity
in your account.

it provides you with an easy-to-read susmmary of
your account balance and histary of your
transactions during the past time period.

Your Portfolio Allocation

Your account is currenily aliocated among the
invastments specified on the right. Percentages
may not ba exact dus to rounding.

For an explanation of terms used, please refar 10 the "About Your Investor Account Statement” saction.

Your Activity Summary
This Period Year to Dale
Beginning Market Valua $106,452.13 $0.00
Additions 0.00 108,480.00
Withdrawals -1B5.16 -195.16
income 523.61 793.32
Change in Market Valus 2,763.16 465.58
Ending Market Value $108,543.74 $109,543.74
investment Balance
LA e P 42,278.54}
39% S3&P 500 Index Fund 42,278.54
SB6,255:00!
30% Int.-duration Govt. Fund 33,208.26

30% Cora Fi‘xed Income Fund

3314577

1%  Prime Obhgatmn Fund

910. 17

100% Total Portfolio Value

TE9

§109,543.74

EXHIBIT 4A - pg 4
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Staterment Pariod: April 1, 1997 to April 30, 1997

The Value of Your Portfolio Investients

Invesiment Skares Share Market Value
Price (§)
‘Dofestic Equitie 94377852
SE&P 500 Index Fund 1,663.200 25.42 42,278.54,
ERSResmE G Vi 6635503 |
Intermediate-duration Govt. Fund 3,423.532 8.70 33,208.28

Core Fixed Income Fund 3,278.612 10.11 33,146.77

AL T R AR

(CHNR EqUAIERI AT
Prime Obligation Fund

Total Portolio Value $109,543.74
i r

Your Portfolio Activity Detail

Date Actlvity Description Shares Valuel Cash Amount
S : . Share () .

04/01/87  Recelvad Dividend Int -duration Govt. Fund S16025
04/01/97  Received Dividend Prime Obligation Fund Y 418
04/01/97  Rsceived Dividend Core Fixed income Fund 17375
04/01/97  Purchased Prime Obligalion Fund 4.190 1000 -4 19
04/01/27  Asinvesled Dividand Core Fixed Income Fund 17 358 10010 ' -17375
04/01/87  Reinvesled Dividend Inl.-duration Govi Fund 16 641 9.630 -160 25
04/10/87  Receivad Dividend S&P 500 Index Fund 1,655 497 0112 185 42
04/10/97  Rsinvested Dividend S&P 500 Index Fund 7.703 24 070 -185 42
04117/37  investment Adv & Custody Fee -185.16
0418/397  Sold Prime Obligation Fund 195 160 1000 185 16

SEl Trust Company, Oaks, PA 19456-1099

A wholly owned subsidiary of SEl Investments

Page 3

Xelan Dissb Ins FBO T. Pettinger - Account #450812Z22272
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Statement of Value and Activity

r
)(‘ ! an June 1, 2002 - June 30, 2002

INVESTMENT SERVICES, INC. Xelan Insurance Go Lid CH Peltinger
. Account # 4506122727777
401 West A Strece, #2210

San Dicgo, CA 92101

0410201 01 AB O.ZE0 A T 00750 02414 9672 638 KID
”ll]lllllllIJIIMII']]HH!!IIIHII]lll’lllII)“IIH"I’HL]
Thomas W, Pettinger, MD

Range & Rive Radiology

63 Sage Creek Rd

Cody, WY B2414-3672

Your Financial Advisorls;
Xelan Invesiment Services, Inc.

For Your Information Your Activity Summary

o ' This Period Year to Date
The addressee is a cerlificale holder ina group . Beginning Market Vaiue $778,269.97 - -$67S;802 00
insurance poficy. The account value represents Additions 0.00 124.600 00
the approximate benefits payable in the eyent of Withdrawals ) ) 0.00 _4:441 57
aclaim. Actual benefils may vary due to Income . 1,047 60 6,660.70
experience of the fotal poo! of the insureds and Change in Market Value -34,811.37 -5B,314.93

icy t
policy terms . Ending Market Value $744,506.20 $744,506 20
/our Porifolio Allocation
Your account is cuirently allocated among the
investments specified on the righl. Percentages
may not be exac! due o rounding.
Investment ‘ Market Value

A47036:04}
153,314.10

20%

17% S&P 500 Index Fund 131,948.14
17% Large Cap Growth Fund 122,927.02
3% Small Cap Value Fund 18,017.46
2% Small Cap Erowth Fund 14,821.32

M
3

76,600 63

9% Core Fixed Income Fund ' 65,845 65
B% GNMA Fund £8,944.76

24,134 67
SE5081:05¢
65,081 05
$11,864.20;
11,864.20

3%

2%
100% Tatal Porifolio Value - $744,506.20
EXHIBIT 4B - pe 6
For an explanation of lerms used, please refer to the "About Your invesior Accounl Statement” seclion. Page 1

27819 -0470291




Statement Period: June 1, 2002 to June 30, 2002

The Value of Your Portfolio Investiments

Invesimeni ~ Shares Share Market Value
Prica (8)

Large Cap Value Fund B,857.212 1728 153,314 10
SA&F 500 index Fund 4,307.742 3063 131,946 14
Large Gap Growth Fund 7,941 022 15.48 122,927 02
Small Cap Value Fund 1,107 B23 1726 19,017 45
Small C Fund 1,186 655 12.49 14,821.32

29553497

AN T,

P EER s e o,

7,282 303 1052 76,600 83

Intermediale-Duration Govt Fund

Core Fixed Income Fund 6,301.019 1045 65,845.65
GNMA Fund 5,906 289 908 50,944 76
High Yield Bond Fund 3,078.402 784 24,134.67

Lz

65,081 05
&

7,471 992

Prime Obligation Fund 11,864.200 1.00 «  11,86420
Total Portfolio $744,506.20
Your Portfolio Activity Detail . ,
ate Activity Description Shares Share Cash:’

N Price {5} Amlount. 3
06/03/02 Received Dividend Core Fixed Income Fund 28299 °
Dividend from 57302 1o 5/31/02 :
B6/03/02 Feceived Dividend GNMA Fund 270 88
Dividend Irom 5/1/02 lo 5/31/02
DB/03/02 Received Dividend High Yield Bond Fund 177 35
Dividend frorn 5/1/02 to 5/31/02
06/03/02 Received Dividend Intermediate -Duratfon Gevt. Fund 30188
Dividend from 5/1/02 to 5/31/02
06/03/02 Recelved Dividend Prime Obligation Fund 1439
Dividend from 5/1/02 to 5/31/02
06/03/02 Purchased Prime Obligation Fund 14380 tooo -14.39
06/03/02 Reinvesled Dividend Core Fixed income Fund 27 158 10 420 -282.89
D6/03/02 Reinvesied Dividend GNMA Fund 27167 9 960 -270 88
05/03/02 Reinvested Dividend High Yleld Bond Fund 21.734 8.160 -177 3§
06/03/02 HReinvested Dividend Intermediate-Duratlon Govt Fund 28 954 10 430 -301 88
06/11/02 Sold Large Cap Value Fund 460.886 17.880 B240 65
Stiloss: 138.26
06/11/02 Sold Intermedlate-Duration Govt. Fund 684 945 10 440 7,150 83
St Gain: 40 79, LT Gain: 2.76
Page 3

Xelan nsurance Co Lid CH Petlinger - Account # 450612277777,

27820 0410201
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Statement Period: June 1, 2002 to June 30, 2002

Investment ADV & Custody Fees to be Assessed to your Account in July

Based on a market value of $744,506.20 and the following annual fee schedule:

5 0 and above 1.20%

an Investment ADV & Custody Fee of $2,233 52 will be assessed to this account in July.

Note: There may be other fees assessed lo thls account. This represents the Investment ADV & Custody Fee, only

Page 5

Xelan !nsurance Co Ltd CH Pettinger - Account # 45061
27821 o419t
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