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¥ FILED

NOV | 9 2004

UNTTED STATES DISTRICT COURT

SOUTHERN DISTRICT OF CALIFORNIA |

UNITED STATES OF AMERICA
Plaintiff,
v.

L. DONALD GUESS; LESLIE S. BUCK;
DAVID JACQUOT; MONTE T. MELLON; G.
THOMAS ROBERTS; CHRIS G. EVANS;
NIGEL BAILEY; DOCTORS BENEFIT
INSURANCE COMPANY, LTD.; DOCTORS
BENEFIT HOLDING COMPANY; DOCTORS
INSURANCE SERVICES, INC.; XELAN
INVESTMENT SERVICES, INC.; XELAN
ANNUITY CO., LTD.; XELAN .
ADMINISTRATIVE SERVICES; INC.; XELAN
FOUNDATION, INC_; XELAN OF TEXAS,
INC.; XELAN, INC.; XELAN, THE ECONOMIC
ASSOCIATION OF HEALTH
PROFESSIONALS, INC.; PYRAMIDAL
FUNDING SYSTEMS, INC.; dba XELAN
INSURANCE SERVICES; XELAN PENSION
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SERVICES, INC.; XELAN FINANCIAL
PLANNING, INC.; EURO-AMERICAN TRUST
COMPANY; AMS TRUST COMPANY; and
JOHN DOES, UNKNOWN PERSONS WHO
ARE TRUSTEES QF XELAN LONG TERM
CARE TRUST, XELAN DISABILITY EQUITY
TRUST, XELAN MALPRACTICE EQUITY
TRUST and XELAN MEDICAL SAVINGS
EQUITY TRUST,

Defendants.

I, Thomas W. Pettinger, declare and state the following under penalty of perjury:

1. 1 am over 18 years of age and competent to make this declaration and do so from personal
!;nowledgc‘ ‘- -

2. 1 am cwrently a Radiologist performing services at West Park Hospital in Cody,
Wyoming. I have been a participant in the xélan Group Supplemental Disability Plan (“Group Plan™)
since 1996.

ER I began work at West Park Hospital in 1995 foliowing completion of my residency at
the University of California, Davis campus. | was then 32 years old. My salary as a resident was very
modest. My wife looked after our two children. We had very limited financial means.

4. When [ joined West Park, its radiologist was in his sixties, had health problems, and
was not familiar with modem radiology techniques. The West Park surgeons were frequently sending
their radiology work outside the hospital. After ! joined with West Park, I rapidly began receiving the
bulk of the Radiology work. Within six months of joining West Park, my income increased

dramatically to several hundred thousand dollars.

-2-
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5. 1 was very active (and remain so} in outdoor sports with some danger of injury,
including rock climbing and mountain biking. I am also a licensed pilot and have flown small
airplanes in the Rocky Mountain area.

6. As my income grew dramatically, I became concerned about protection for myself and
my family should 1 become temporarily or permanently disabled. 1 l.aad obtained disability insurance
coverage from Northwestern Mutual Life Insurance Company. However, I was not able to obtain
disability coverage which would pay in excess of $10,000 per month. I felt this amount was greatly
insufficient to protect my income stream.

7. The Group Plan came 1o my attention in 1995. I reviewed the materials regarding the
terms of the plan, and discussed it with a xélan financial counselor. I requested an accountant, who
ﬁad been an Intemnal Revenue Service (“TRS”) agent and who had done work for my family for many
to review the plan, including the tax consequences of it. The accountant spoke with the xélan

years,

counselor and, after reviewing the plan, advised me that he believed the premiums would be
deductible under the tax laws.

3. I requested a local attomey to incorporate my practice as of January 1, 1996, under the
pame of Range & River Radiology, P.C. (“Range & River™). Range & River made premium
payments for disability coverage under the Group Plan.

9. I executed documents which I understood made Range & River a participant in the
Group Plan (Exhibits 1 & 2).

10. I understand the basic terms of the plan ate as follows. Range & River makes annual
premium payments, which provide me with a benefit in the event [ become unable to work in my own
occupation and/or any occupation. A minimum annual payment of $4,000 is required. If the
minimum premium is not patd during each of the first seven years of participation, all rights under the

.3
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policy are forfeited. The disability benefits are the greater of a guaranteed minimum, or the amount of
my premium payments, as adjusted for earnings and/or losses on the insurance cOMpany reserves, and
for the claims and forfeiture experience of all the participants in the Group Pian. After seven years of

patticipation, an election can be made for a refund of premiums paid The refund is determined by

reference to total premiums paid by Range & River, and the investment performance and claims and
forfeiture experience of the total reserves.

11.  When I initially joined the plan, I could and did select a category of investments held
as insurance company reserves. The choices I made would determine the adjustment to my premium
contribution for investment gains and losses for purposes of determining my disability and/or benefit
refund (Exhibit-3). The investment choices were not open-ended, but limited to three different
investment elections. 1 understand that after several years this feature of the plan was eliminated.

12. I understand that the insurance company reserves, which would come from all of the
doctor's premium contributions, wonld be held in accounts with a broker/dealer, and/or trust
company. For a number of years I understood that all of the reserves were kept at an account at SEI (a
large institutional investment company located in Pennsylvania). SEI provided a separate accounting
to me, reflected in monthly statements, which showed 96% of the total premium paid on the policy,

plus or minus investment gains or losses. T understood that the monthly statements did not include

any adjustment for the claims and forfeiture experience of the total group, which experience would be

taken into account in determining my benefit or refund. For a number of years the account statements
did not specifically state this (Exhibit 4a). In later years, the SEI statement provided the following

under the heading “For Your Information™ :

“The addressee is a certificate holder in a group
insurance policy. The account value represents
the approximate benefits payable in the event of

-4
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a claim. Actval benefits may vary due to
experience of the total pool of the insureds and
policy terms.” (Exhibit 4b)
13.  Currently, I receive from Johnson, Lambert & Company penodic statements regarding

contributions and benefits. Exhibit 5 is a copy of the most recent statement.

14. I also periodically receive an insurance certificate. Exhibit 6 is a copy of the most
recent certificate.
- 15. I did not, and do not, believe that the investments held in the SEI account constitute

money belonging to me. Rather, 1 have always understood they are part of the insurance company

.

reserves.

16. I have always understood that my premium contributions were at risk for disability
payments to other doctors. 1 understand that is the case with any insurance policy.

17.  During 2003, I passed the seven-year requirement to request a premium refund. To
date, I have not chosen to do so.

18. I have always understood that any amdunt received as a benefit, either pursuant to a
claim or refund, must be reported as income for tax purposes. Nobody has expressly or impliediy told
me to the contrary, and I have always intended to do so.

19.  After I began participation in the plan, 1 was provided with a legal opinion by the law
firm Eckert, Seamans, Cherin & Mellott (Exhibit 7). I understood this firmm to be large and reputable.
Although T understood that it was the firm’s opinion that premium contributions by Range & River
would qualify for deduction under the tax laws, and I was so advised by an accountant, as set forth
above, I always understood that 1 could be audited, and that the Internal Revanﬁc Service could
disagree with the advice [ had been provided. [ understand nothing in life is assured, especially tax

deductions.

-5
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" 20. In fact, my tax retums, and those of Range & River, were selected for an IRS audit
beginning in 1998. 1 was represented by the Law Firm of Williars, Coulson, Johnson, Lloyd, Parker
& Tedesco (“Williams Coulson™), in the examination. I understood the Law Firm provided the
information requested by the IRS in the audit and the subsequent Administrative appeal. Attached as
Exhibits 8a through 8i, are copies of correspondence between Williams Coulson and the IRS, and
copies of materials submitted 1o Williams Coulson by the IRS. A settlement offer was made by the
Appeals office, which I chose not to accept. Ultimately, I was issued Notices of Deficiency (Exhibits
9 & 10), where the IRS took the position, as I understand it, that the deductions for premiums were
not allowable. [ also understand no negligence and/or fraud penalties were asserted by the IRS. 1
subsequently paid the tax and interést. After filing the required refund claims with the IRS, T initiated
suit on behalf of myself and Range & River in the United States District Court for the District of
Wyoming (Exhibit 11). The lawsuit, which understand will resolve the deductibility of the premium
payments, is presently pending before the Court.

21, | have been informed during the past few years that many other doctors who had
participated in the Group Plan had their tax returns selected for examination. To my knowledge, no

case has proceeded to court.

22, In 1996, Range & River's premium contribution was $100,000. I reposted $390,000 as
income from the radiology practice on my personal income tax return. For 1997, the premium

contribution was $119,000. I reported $650,000 as compensation income on my persenal tax return

for that year.

25.  As in the case of these years, ] have never paid premiums and claimed deductions

anywhere near 100% of my net practice income. I have always reported substantial amounts as

-6-
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taxable income from my practice on my personal income tax returns. I have participated in no xélan
program other than the Group Plan, and claimed no other deductions related to xélan.

24.  Tunderstand the government is attempting to permanently take over all of the reserves
of the insurance company, and, apparently, it does not intend to protect my rights as a participant to
disability and/or refund benefits. Not only will this action, if permitted, deprive me of the benefits to
which I believe I am entitled, it will deprive me of these benefits before I have had the opportunity to
prove in court that the tax deductions claimed with respect to the disability program are in fact
Jegitimate. I believe the government’s efforts to freeze all the assets of Doctors Benefit Insurance
Company, Ltd. ("DBIC") will, in any event, likely severely hamper my ability to' prove my case in the
Wyoming District Court. I doubt the Receiver obtained by the government will provide me with
assistance in obtaining and presenting the facts relative to the operation of the insurance company,
including actuarial studies, claims information, and financial information that 1 have expected would
be provided by DBIC.

25.  Ideclare under penalty of perjury under the laws of the United States and the State of

Wyoming that the foregoing is true and correct to the best of my knowledge.

DATED this 18" day of November, 2004

o
Thomas W. Edttinger

.7-
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JOINDER AND PARTICIPATION AGREEMENT
TO THE _
XELAN DISABILITY EQUITY TRUST

A group insurance trust with the ROYAL TRUST CORPORATION OF CANADA
Trustee, dated October, 1995 exists for the purpose of making available a group insurance plan
providing disability income protection to corporate members of XELAN, THE ECONOMIC
ASSOCIATION OF HEALTH PROFESSIONALS. The trust is named the XELAN
DISABHLITY EQUITY TRUST.

The undersigned who is a corporate member in good standing of XELAN, THE
ECONOMIC ASSOCIATION OF HEALTH PROFESSIONALS desires to and does hereby
join in and become a Participant in the said trust. The undersigned agrees to be bound by the
terms and conditions of the aforesaid trust and by any group insurance policy held by said trust.
Furthermore, the undersigned agrees to furnish any records or information which may be required
by the Trustee or by the Adminisirator of the Trust in connection with the administration of the
Trust. This Agreement is made this __ 2%} i day of De cember 1906,

Corporate Participant; ﬁ fnge £ £ R‘.w Ry,
T homas W, ?f-#t-.fa-/ P

o iflelf~

Accepted by: Xélan Disability Equity Trust Carpors gg  Addressyy oo~ g
P Dw'i of fﬂaluaf:m
7 707 Shoridane fve
. Céﬂf«c, Wy grqy
Corporate Phone Number:

(3¢ £3¢ -13%

it
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ADOPTION AGREEMENT

By resolution of the Board of Directors the R dmg.g, E R.‘w @ﬂrfz& la-‘;l Y F.c. .

1
-

a corporation organized in the state of an qu;rt} ‘ , hereby elects to
participate in the Xélan Disability Equity Trust (“the Trust”) as described in the Trust
Agreement.

Corporate Participant:
- . -
I hovwas h). lr?e ""\L(ug,er"‘

By: W“gﬁé“)‘"

Corporate Officer v

Name of Individual to to be Insured: 'ﬂ\mw W P +Hinger

Does the individua! named above
currently have a disability
policy/policies? (yes or no) \} (A

If yes, please list the narne of
the insurance company/companies

and the amount of monthly benefit
available under the policyipolicies.  /Vor thurtsdhen Mutrnd Lide

Insurance Company/Companies
' /8, 6P
- Monthly Beanefit
Is the individual named sbove
currently dissbled or currently

collecting disability benefits from Mo
any source? (yes or no)

If yes, please describe the type

of disability, the emount of

benefits received and any other -
relevant information. N //p’

EXHIBIT 2 - pg 2
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Empioyer: /fddfg EKver M'a / B 4
e

Premium:f /06,200, (100%)

INVESTMENT ELECTION FORM

As part of my employer's decision to participate in the Xélan Disability Equity Trust {the “Trust™),
I hereby select the following investment percentages:

Group Disability “own occupation™ Policy {Equity Type) 96.0%
Income Policy (Non-Equity Type) 4.0%
TOTAL 100.0%

1 understand that the reserves supporting the insurance policies purchased by the Trust will be held
in a segregated acconnt with a Broker/Dealer and/or Trust Company and shall be invested according to the

percentages specified below:

« U. 5. Government Securities Fund 35 %
« Core Fixed Income Fund. 35 %
o S&P 500 Index Fund 30 %
TOTAL 100,0%

I understand that specific investments within these categories will be chosen by the Trust's
investment advisor. I further understand that I may change those percentages twice a year by so informing
the Administrator of the Trust in writing. I further upderstand that, I will receive a monthly stateruent from

the Broket/Dealer and/or Trust Company regarding the | valug of these investments.
AGREED TO: Wl‘.

Signature , Emoployes
Thomas . Fettingsr
Name (typad or printed) -

pae: 12 (3] 4¢

—Lz ng (I'gcf( 2,_6 (occc’ , bJ}’

Employec Address =291

6o1) 575 —2370
Employee Phone Number

7 htfes

Employee Date of Birth

Yht - 27 -)8217
Employee Social Security #

NOTE: Make premium check payable to Xélan Disability Equity Tmast Maka one time set-up fes
first year annus! admintstration fee check for $1900 payable to Xélan, Inc. ng%- 1 J

BEYH  examiTi-pg3
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“FHE ECONOMIC ASSOCIATION
OF HEALTH PRDFESSIONAIS

Iovertmest Maasgement Di

£01 West A Streey, Suite nlﬂ

Son Diego CA 2101

Your Investment Representative is:

Xelan, Inc.

401 W. A Street, Sta. 2210
San Diego, CA 92101

For Your Information

Statement of Value and Activity

Aprit 1, 1897 - Aprii 30, 1997

Xglan Disab Ins FBO T. Pettinger
Account #450612222Z2722

0007248 01 AB O 261 **AUTO T 0500 024140

”llllllll’l’!IIHI”!I'lllll]I|I”Il'Ililllllll”Hll”.'HIII

Thomas W. Pettinger, MD
Range & Rive Radiology
63 Sage Creek RD

Cody, WY 82414.9672

Your Statement of Value and Activity has baen
designed to keep you up-to-date on the activity
in your account.

it provides you with an easy-to-read susmmary of
your account balance and histary of your
transactions during the past time period.

Your Portfolio Allocation

Your account is currenily aliocated among the
invastments specified on the right. Percentages
may not ba exact dus to rounding.

For an explanation of terms used, please refar 10 the "About Your Investor Account Statement” saction.

Your Activity Summary
This Period Year to Dale
Beginning Market Valua $106,452.13 $0.00
Additions 0.00 108,480.00
Withdrawals -1B5.16 -195.16
income 523.61 793.32
Change in Market Valus 2,763.16 465.58
Ending Market Value $108,543.74 $109,543.74
investment Balance
LA e P 42,278.54}
39% S3&P 500 Index Fund 42,278.54
SB6,255:00!
30% Int.-duration Govt. Fund 33,208.26

30% Cora Fi‘xed Income Fund

3314577

1%  Prime Obhgatmn Fund

910. 17

100% Total Portfolio Value

TE9

§109,543.74

EXHIBIT 4A - pg 4
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Staterment Pariod: April 1, 1997 to April 30, 1997

The Value of Your Portfolio Investients

Invesiment Skares Share Market Value
Price (§)
‘Dofestic Equitie 94377852
SE&P 500 Index Fund 1,663.200 25.42 42,278.54,
ERSResmE G Vi 6635503 |
Intermediate-duration Govt. Fund 3,423.532 8.70 33,208.28

Core Fixed Income Fund 3,278.612 10.11 33,146.77

AL T R AR

(CHNR EqUAIERI AT
Prime Obligation Fund

Total Portolio Value $109,543.74
i r

Your Portfolio Activity Detail

Date Actlvity Description Shares Valuel Cash Amount
S : . Share () .

04/01/87  Recelvad Dividend Int -duration Govt. Fund S16025
04/01/97  Received Dividend Prime Obligation Fund Y 418
04/01/97  Rsceived Dividend Core Fixed income Fund 17375
04/01/97  Purchased Prime Obligalion Fund 4.190 1000 -4 19
04/01/27  Asinvesled Dividand Core Fixed Income Fund 17 358 10010 ' -17375
04/01/87  Reinvesled Dividend Inl.-duration Govi Fund 16 641 9.630 -160 25
04/10/87  Receivad Dividend S&P 500 Index Fund 1,655 497 0112 185 42
04/10/97  Rsinvested Dividend S&P 500 Index Fund 7.703 24 070 -185 42
04117/37  investment Adv & Custody Fee -185.16
0418/397  Sold Prime Obligation Fund 195 160 1000 185 16

SEl Trust Company, Oaks, PA 19456-1099

A wholly owned subsidiary of SEl Investments

Page 3

Xelan Dissb Ins FBO T. Pettinger - Account #450812Z22272
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Statement of Value and Activity

r
)(‘ ! an June 1, 2002 - June 30, 2002

INVESTMENT SERVICES, INC. Xelan Insurance Go Lid CH Peltinger
. Account # 4506122727777
401 West A Strece, #2210

San Dicgo, CA 92101

0410201 01 AB O.ZE0 A T 00750 02414 9672 638 KID
”ll]lllllllIJIIMII']]HH!!IIIHII]lll’lllII)“IIH"I’HL]
Thomas W, Pettinger, MD

Range & Rive Radiology

63 Sage Creek Rd

Cody, WY B2414-3672

Your Financial Advisorls;
Xelan Invesiment Services, Inc.

For Your Information Your Activity Summary

o ' This Period Year to Date
The addressee is a cerlificale holder ina group . Beginning Market Vaiue $778,269.97 - -$67S;802 00
insurance poficy. The account value represents Additions 0.00 124.600 00
the approximate benefits payable in the eyent of Withdrawals ) ) 0.00 _4:441 57
aclaim. Actual benefils may vary due to Income . 1,047 60 6,660.70
experience of the fotal poo! of the insureds and Change in Market Value -34,811.37 -5B,314.93

icy t
policy terms . Ending Market Value $744,506.20 $744,506 20
/our Porifolio Allocation
Your account is cuirently allocated among the
investments specified on the righl. Percentages
may not be exac! due o rounding.
Investment ‘ Market Value

A47036:04}
153,314.10

20%

17% S&P 500 Index Fund 131,948.14
17% Large Cap Growth Fund 122,927.02
3% Small Cap Value Fund 18,017.46
2% Small Cap Erowth Fund 14,821.32

M
3

76,600 63

9% Core Fixed Income Fund ' 65,845 65
B% GNMA Fund £8,944.76

24,134 67
SE5081:05¢
65,081 05
$11,864.20;
11,864.20

3%

2%
100% Tatal Porifolio Value - $744,506.20
EXHIBIT 4B - pe 6
For an explanation of lerms used, please refer to the "About Your invesior Accounl Statement” seclion. Page 1

27819 -0470291




Statement Period: June 1, 2002 to June 30, 2002

The Value of Your Portfolio Investiments

Invesimeni ~ Shares Share Market Value
Prica (8)

Large Cap Value Fund B,857.212 1728 153,314 10
SA&F 500 index Fund 4,307.742 3063 131,946 14
Large Gap Growth Fund 7,941 022 15.48 122,927 02
Small Cap Value Fund 1,107 B23 1726 19,017 45
Small C Fund 1,186 655 12.49 14,821.32

29553497

AN T,

P EER s e o,

7,282 303 1052 76,600 83

Intermediale-Duration Govt Fund

Core Fixed Income Fund 6,301.019 1045 65,845.65
GNMA Fund 5,906 289 908 50,944 76
High Yield Bond Fund 3,078.402 784 24,134.67

Lz

65,081 05
&

7,471 992

Prime Obligation Fund 11,864.200 1.00 «  11,86420
Total Portfolio $744,506.20
Your Portfolio Activity Detail . ,
ate Activity Description Shares Share Cash:’

N Price {5} Amlount. 3
06/03/02 Received Dividend Core Fixed Income Fund 28299 °
Dividend from 57302 1o 5/31/02 :
B6/03/02 Feceived Dividend GNMA Fund 270 88
Dividend Irom 5/1/02 lo 5/31/02
DB/03/02 Received Dividend High Yield Bond Fund 177 35
Dividend frorn 5/1/02 to 5/31/02
06/03/02 Received Dividend Intermediate -Duratfon Gevt. Fund 30188
Dividend from 5/1/02 to 5/31/02
06/03/02 Recelved Dividend Prime Obligation Fund 1439
Dividend from 5/1/02 to 5/31/02
06/03/02 Purchased Prime Obligation Fund 14380 tooo -14.39
06/03/02 Reinvesled Dividend Core Fixed income Fund 27 158 10 420 -282.89
D6/03/02 Reinvesied Dividend GNMA Fund 27167 9 960 -270 88
05/03/02 Reinvested Dividend High Yleld Bond Fund 21.734 8.160 -177 3§
06/03/02 HReinvested Dividend Intermediate-Duratlon Govt Fund 28 954 10 430 -301 88
06/11/02 Sold Large Cap Value Fund 460.886 17.880 B240 65
Stiloss: 138.26
06/11/02 Sold Intermedlate-Duration Govt. Fund 684 945 10 440 7,150 83
St Gain: 40 79, LT Gain: 2.76
Page 3

Xelan nsurance Co Lid CH Petlinger - Account # 450612277777,

27820 0410201
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Statement Period: June 1, 2002 to June 30, 2002

Investment ADV & Custody Fees to be Assessed to your Account in July

Based on a market value of $744,506.20 and the following annual fee schedule:

5 0 and above 1.20%

an Investment ADV & Custody Fee of $2,233 52 will be assessed to this account in July.

Note: There may be other fees assessed lo thls account. This represents the Investment ADV & Custody Fee, only

Page 5
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Deoctors Benefit Insurance Company, Ltd.

A Licensed Barbados Insurance Company

The Business Centre, Upton + St Michael, Barbados, W.I.

Member Name: .
Thomas W. Pettinger, MD
707 Sheridan Avenue

Cody, WY 82414

Certificate Number 1158

March 31, 2004

93,570.98 $ 10.6391 $995,507.87

Disability

* The Reserve Value represents the Certificate’s Total Units multiplied by the current Unit Value, as of March 31, 2004 This
value is your experience adjusted acoount balance as of the date of the sticmen and therefore represents an estimate of the
benefils that would be received in the event of an “own occupation”™ claim The expsrience adjusted account balance is subject to
adjustment based upoz certain minimurms (described below) and the claims and forfeiure experience of the tosal puol of insureds

Your baneflis may differ; please consull your centificale.

There 5 2 minimum “own cccupation™ benefit equal to 110% of total premiums paid.
There iz 2 minimum "any gccupation® benefit equal 10 400% of total premiums paid.

Questions or Inquiries should be made to:

Third-Party Administrator Business Office

Doctors Insurance Services Inc. Doctors Benefit Insurance Company Lid.
P.O.Box 1115 The Business Centre, Uplon

Stevensville, MD 21666 St. Michael, Barbados, WL

¥-246-437-5431

1-800-388-3722

Available Exclusively to Members

Preminm Aceounting Investment Monagement

Johnson Lombert & Company xélan Investment Services Ine.  xélan
The Economic Association of Health Professionals. Ine

CPAs & Consultamis 401 West A Street
11710 Ploza America Drive San Diego, Califoraia 92101 Darryt Melson, Financial Counselor
Suite 300 40] West A Streel
Reston. VA 20190 Tho Vanguard Group Suite 2210

Institutionat Investors Son Diego, Colifornia 92101

108 Vanguard Boulevard

Malvern, PA 19355

Every effort has been made to assure the validity of the values represemed on this statement. Typogrophic or cumputer errors. if any. will be comected
on subsequent siatemens Fleass contact DBIC immediately 1o report problems or errors on this siptement.
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: DOCTORS BENEFIT INSURANCE COMPANY, LTD.

Executive Office:  The Busipess Centre
Upton
5t Michae!, Barbados

Admiristrative Office : R.G. Hodge Plaza
PO Box 3261
Road Town, Tortola
British Virgin Islands

SUPPLEMENTAL DISABILITY INSURANCE CERTIFICATE

CERTIFICATE NUMBER: 1158 EFFECTIVE DATE: 03/31/2004
MEMBER/INSURED: Thomas W. Pettinger ISSUE AGE: 40
GENDER: M . PREMIUM PAID: 1 38,068

MINIMUM ANNUAL PREMIUM:  $4000

COVERAGE:

Disability Income — “Own Qccupation’: Under the "Own Occupation” section of the Policy,
a Member is considered to be disabled if and when he can no longer perform all of the duties of
the Member's Regular Occupation for at least forty hours during a regular work week for at
least fifty weeks during a calendar year. Moreover, said condition must have existed for at least
120 consecutive days and, if required by Us, must be attested to by an independent physician.
Also, no coverage shall exist under the "Own Occupation” section if the insured has reached
the age of 76 or if no premiums have been received within twelve months of incumring an
Accident, manifesting a Sickness, or of filing a claim.

$160,000

Maeaximum Annual Benefit:

= Estimated Aggregate Lifetime Benefit: $1,092,462

Disability Income — “Any Occupation”: Under the "Any Occupation” section of the Policy, a
Member is considered to be disabled only if, in Our judgment after investigation, the Member
cannot perform any of the duties of any occupation for wage or profit for any period of time.
This includes consulting, part time employment of any nature, seif-employment in any venture
that is interided to produce any revenues, or any other activity by the Member that is intended
to generate income for the Member or any other person. Moreover, said condition must have

existed for at least 120 consecutive days and must be attested to by an independent physician.
Also, no coverage shall exist under the "Any Occupation” section if the insured has reached the Q

age of 65 or if no premiums have been received within twelve months of incurring an §
Accident, manifesting a Sickness, or of filing a claim. %
Maximum Annual Benefit: $160,000 S

Estimated Aggregate Lifetime Benefit: 3,972,588 3“

Q

ELIMINATION PERIOD: 120 days for both “Own Occupation” and “Any Occupation” ,3 §
5

Form No. SD{20031{Rev. 3-04) . EXHIBIT 6
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DOCTORS BENEFIT INSURANCE COMPANY, LTD.

CERTIFICATE BENEFITS

“QOwn Occupation”

If disability occurs under the “own occupation” section of the policy, the benefit paid shal] equal :

110% of aggregate premiums paid or the insured’s experience adijusted benefit, whichever is greater,

The insured’s experience adjusted benefit shall equal 96% of premiums paid as adjusted by the

experience of the total pool of insureds as described in the Policy.

“Any Qccupation”

If disability occurs under the “any occupation” section of the pohcy, the benefit shall equal 400% of '
aggregate premiums paid less any benefits paid under the “own occupation™ benefit. No “any -

ale

occupation™ benefits shall be paid until the “own occupation™ benefits are fully exhausted.

Minimum Premiums Required / Experjence Adjusted Refund Benefit
If at least the minimum premium s not paid for any calendar year prior to the 7th anmiversary (3rd

anniversary in certain circumstances) of the first effective date of the certificate, the certificate and .

all coverage shall lapse with no benefit.

If at least the minimum premium is not paid for any calendar year subsequent to the 7th anniversary
(3rd anniversary in certain circumstances), the certificate shall lapse and the experience adjusted
refund benefit shall be paid in a single lump sum. Any experience adjusted benefit is subject to the
experience of the total pool of insureds and the adjustment is calculated at the time of payment.

Other

There is no death benefit under the policy. If the insured dies, this certificate shall lapse with no

benefit payable.

The company shall issue an amended certificate each year to reflect the benefits payable based on
premlums received on an inception to date basis. Benefits will be payable on the cumulative
premiums paid as of the first date of disability. All estimated benefits reflected above shall be
reduced by benefits previously paid. Any conflict between the terms of this Certificate and the

Policy shall be governed by the terms of the Policy.

APPROVED: DOCTORS BENEFIT INSURANCE COMPANY, LTD.

By: %a;et’ ﬂ g«:ufeff (Authorized Signatory)

Form No. SDI20031(Rev. 3-04)

|

)

W
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Information About Your Insurance

The idea for this disability insurance program originated with xélan’s doctor members in the mid
1990’s who were faced with a cutback in available disability insurance coverage. For highly
productive doctors, a significant percentage of their annuaf net practice income (50% or more) could
not be insured from normal commercial sources. Moreover, “own occupation™ type coverage had
been curtaijled even further and lifetime benefits had been eliminated in nearly ail instances. The
need for additional supplemental disability coverage was clearly present for many xélan doctor

members.

It is important to remember that participation in this Group Supplemental insurance policy is strict]jr
limited to members of xélan, the Economic Association of Health Professionals, Inc. Failure to -
continue your membership in this organization will cause you to become ineligible for continued

coverage.
Wb

Management /' Administration / Service
While the Company is domiciled and licensed in Barbados, management and day-to-day

administration for the Company is located at:

Daoctors Benefit Insurance Company, Ltd.
R.G. Hodge Plaza, Main Street

PO Box 3261

Road Town, Tortola

British Virgin Islands

Tel:  800-388-3722

Fax; 284-494-3053

This office may be reached between 9:00 AM and 5:00 PM east coast times on Monday through
Friday except for certain holidays.

Premium Contributions
Premium contribution checks: should be properly completed, made payable to xélan Supplemental

Disability Trust, and sent to the attention of the Company’s TPA:

Doctors Insurance Services, Inc.
PO Box 1115
Stevensville, MD 21666

These will be logged in and then sent by overnight mail on a weekly basis to the Trustee’s offices in
the British Virgin Islands where they wili be deposited and cleared, and reserves invested by Doctors
Benefit Insurance Company. FPlease allow approximately 30 days for complete processing.
Premium contribution checks that are made out incorrectly will need to be returned to the payor for

resubmission.

The amount of contributions is strictly limited by your established net practice income and, by
provisions in the policy documents. Please make certain that your premium contributions are within
guidelines. Any questions should be addressed to our customer service department.
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Investment of Policy Reserves

Nearly all investments of policy reserves currently are managed and held at Vanguard. These
reserves currently are invested according to modemn portfolio theory principles. Reserves specifically
allocated to pay existing and approved claims currently are invested in fixed income and certain
other cash equivalent type of investments. The Company maintains the sole right to determine the
investment strategy of its reserves.

The statements that you will receive periodically from Johnson Lambert & Co., the Company’s
accountants, are approximations only of the total benefits that you would receive in the event that
you filed (and were approved for) an “own occupation” claim benefit. These amounts will be
adjusted at the time of a claim or at the time of an experience adjusted refund, based on an actuarial
calculation that takes into consideration the actual experience of the entire pool of insureds.

Claims .
Any and all inquiries regarding eligibility for a claim or the status of a claim should be addressed to

the Company’s claims officer in the British Virgin Islands. These inquiries will be responded to
promptly.
Claim forms may be obtained from our offices in fhe British Virgin Islands. Claim .forms should be‘;

sent directly to our offices in the British Virgin Islands. The Claims Committee meets monthly to'
review and make a proper determination of all claim requests. A claimant will be notified in writing'
by the Claims Committee concerning his or her claim. Once a claim is approved, an insured shouild.

receive his or her initial check from the Company within 45 days.

In order to ensure prompt response and to comply with insurance regulations, it is important that
claim forms be completed in their entirety.

Monthly Benefits are always limited by an insured’s Net Practice Income. Annually, an insured can

receive no more than 40% of Net Practice Income. To the extent that no violation of the Net
Practice Income restriction occurs, Monthly Benefits are based on current Certificate Values as

follows:

$300,000 or less: $5,000 per month

$300,001 to $700,000: £10,000 per month

$700,001 to $1,100,000: 315,000 per month

QOver 51,100,000: Maximum Monthly Benefit (based on information you

provided at the time of enrollment)

Forfeitures

While nio one likes to think about forfeitures, they are unfortunately a necessary part of this and
every other insurance program. - Your disability insurance program requires at Jeast minimum
premium contributions (34000 per year) for normally at least seven years. Partjcipants who fail to
meet these minimum guidelines will forfeit all benefits. You will be notified in writing of any
forfeiture and a 30-day grace period will be afforded to you to reinstate your coverage. After this
grace period expires, no additional extensions are available.

Complaints

Any complaints should be directed to our office in the British Virgin Islands. All written inquiries
and complaints will be responded to in writing. A qualified company representative will respond to
alt verbal questions or complaints cordizlly and professionally.

\

EXHIBIT 6 - pg 13
i

P

A

{







Exhibit 7




One South Markel Sy Building
213 Market Street

Post Office Box 1248
Herrishurg, PA 17108
Telephone 717/237-6000
Facsimile 717/237-5019

Harrishurg
Pittstnergh
Allentoun
Philadelphia
Bosion

Fort Landerdale
Bocen Rinton
Miami
Tallatinsser

Waslzington, DC

ECKERT SEAMANS CHERIN & MELLOTT

\
{
fr
!
|
|

February 5, 1997

Range and River Radiology, PC
West Part Hospital j
Department of Radiology :
707 Sheridan Avepue : - I
Cody, WY 82414

|
Dr. Thomas W. Pettinger \
1

Re: The Xelan Disability Equiry Irust

Dear Dr. Pettinger: |
Eckert Seamans Cherin & Mellott ("ESC&M") has acted as counsel for Xelan, The ‘
Economic Association of Health Professionals ("Xelan") in connection with the e
development of the Xelan Disability Equity Trust ("Trust™). As a result of this re xé~
sentation, we have rendered certain legal opinions conceming issuance of a d:sabﬂity
income insurance policy on a group basis o the Trust and the federal tax !
consequences of participation in the Trust to Xelan in a letter dated October 25, 1996
Pursuant to our arrangement with Xelan, we are pleased to send you a separate i
opinion letter directed to your firm and to ypu dealing with these same issues. |

The opinions rendered in this letter (the "Opinions") are directed solely to you and
your corporation and may be relied upon only by you.

|
‘The Opinions are based solely on the documents which have been furnished to us anc'!
the Statement of Facts and Assumptions set forth below. We have made such |
independent investigation of the accuracy of the facts and assumptions as we deem |
necessary and we believe them to be reasonable. Nothing has come to gur attention |
which indicates such facts and assumptions are incorrect or unreasonable.

If the Trust, the Insurance Policy or any of the documents are subsequently modified,
the Opinions shall be of no further farce or effect until such amendments have been |
received and reviewed by us and this letter is updated accordingly.

for purposes of the Opinions. We note that the Opinions are based on existing
provisions of the insurance laws of the several United States and Canada and the
Internal Revenue Code of 1986, as amended (the "Code") and Treasury Regulations |
thereunder (the "Regulations™) and on current Internal Revenue Service ("IRS™)

|
|
We have examined such matiers of law as we have deemed necessary or appropriate !
|
i
|
published rulings and existing court decisions, any of which can be changed at any |

G. THOMAS ROBERTS EXHIBIT 7 - pg 14
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ECKERT SEAMANS CHERIN & MELLOTT f

February 5, 1997

time. Any such changes may be retroactive and could significantly modify the L

Dr. Thomas W, Petinger Opinions expressed herein.
FPage 2
We express no opinion on issues not discussed in this letter.

STATEMENT OF FACTS

The following numbered paragraphs set forth facts that describe the basie
characteristics of the Trust and the mechanics of its implementation:

The Parties

1.- Xelan Disability Insurance Company Limited (the “Insurance Company” or the
*Insurer™), a British Virgin Islands Insurance Company, is the insurance
company that will provide the insurance coverage to the Trust.

2. The Trust is a Canadian trust established by Xelan, Inc. The Trust has applied'
for and is the policy owner of a master group disability income insurance pollcy
insuring participating employees.

3. Your corporation (the "Employer™) is taxed as a C-corporation and is a regular
dues-paying member of Xelan. ‘

4.  The individuals who are Insured Participating Employees (the “*Insured
Participating Employees” or the "employees”} are employess of your
corporation.

The Insurance Policy

5. 'The insurance contract that has been issued to the Trust by the Insurance .
Company in connection with an employer’s participation in the Trust is a group,
disability income policy (the "Insurance Policy" or the "Policy”) with coverages
described below. Certain requirements of the Trust pertammg to the Insurance
Policy are set forth in the Assumptions below. .

6.  The Insurance Company will accept scheduled premivms for twenty years or a
lesser period of time, as determined by the Insurer (the "Scheduled Premiuins™).
These Scheduled Premiums will be paid by the employer in the form of
contributions to the Trust. The Trust, in turn, will pay these as insurance
premiums to the Insurance Company.

EXHIBIT 7 - pg 15
|




Dr. Thomas W. Peninger,
Page 3

ECKERT SEAMANS CHERIN & MELLOTT

February 5, 1997

7.  The Policy provides coverage for total and permanent disability of an Insured .
Participating Employee and, to a lesser extent, for disability preventing an
Insured Participating Employee from performing each and every duty of the
employee’s own occupation. All bepefits are stated as a maximum lifetime
benefit amount and are shown on the schedule page of the Insured Participating

Employee’s Certificate of Insurance.

8.  After the coverage has bekn in effect for seven years (or until the insuied
reaches ape 63, whichever comes first), the Policy provides for a refund of
premiums upon surrender of the Policy. The Certificate may be surrendered at
any time thereafter, at the time chosen by the Insured Participating Employee.
The refund amount depends on the claims, if any, which bave been made by a

covered employee. -

9.  The Policy permits the iosurer to reduce or waive future premiums at any time
the Insurance Company believes the experience of the group is such that no
future premiums are necessary to provide contracteal benefits.

10. The Insurance Company has agreed to invest policy reserves in accordance with
any one of three general investment strategy selected by participating employees.

The Associstion _ .

11, Xelan is a corporation established on 8 membership basis in the State of
California. Xelan was established in 1974.

12.  Xelan has approximately 4000 members, comprised of individuals and
corporations who are practicing physicians, dentists and others involved in
related fields. All individual members, or their affiliated corporations, pay

regular dues to Xelan.
ASSUMPTIONS l

The following numbered paragraphs set forth the assumptions on which our opinions!
are bagsed: ‘

1.  The Employer is a C-corporation within the meaning of Code Section 1361(a)(2)
which is duly organized and existing in accordance with applicable state law.

2.  The Employee is an employee of the Employer.
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The Employer shall make scheduled premium payments for no less than seven'
complete years or until ape 63, whichever comes first.

The agpregate amount of insurance under any disability income policies insuring
the Emplaoyee and the coverage afforded through the Trust does not exceed
100% of the pet practice income earned by the Employee during the current
year. Further, the amount of insurance purchased from the Trust will increase
the ammount of coverage provided by the basic policy by at least 2% of the net
practice income earned by the employee during the current year.

SUMMARY

The following numbered paragraphs set forth a summary of our ppinions:

i.

The Trust is a qualified association group trust, meeting the requirements of
each of the fifty states of the United States of America, and is therefore able to
provide disability insurance coverage to members of Xelan residing in any of the

United States,

The trust is a valid trust established under the applicable laws of the Province of
Onta:io, Capada.

|
The group insurance policy issued by Xelan Disability Insurance Company is
subject to the insurance laws of the Province of Ontario, Canada and the '
insurance laws of the British Virgin Islands and not the laws of any state of the

United States of America.

Contributions made to the Trust are deductible as ordinary and necessary
business expenses under Internal Revenue Code Section 162. r

Benefits received by disabled covered individuals will be taxable as ordinary
income in the year the benefits are received by the individoals.

Funds received by an insured individual as a refurd of premium uvpon

canceflation of the coverage wili be taxed as ordinary income in the year the
amounts are received by the individual. |

|
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ANALYSIS

1. The Xelan Disability Equity Trust is a Qualified Association Group Trust, |
elipible to purchase group insuranee under the laws of each and every state

of the Ugnion.

The Trust is a Canadian trust established by Xelan in 1995. Xelan is a for profit
membership organization founded in 1974. The laws of many states set forth the
requirements for organizations to qualify to purchase group insurance policies, most,
commonly employers, labor organizations, trade associations and others. The
common concept incluoded in all of these laws is that the entity/policy owner must nat
be formed "for the purpose of insurance.” To simplify matters, many statutes create a
presumption that any eotity formed during the three year period prior to the purchase
of the policy are prohibited from purchasing group policies. Xelan is more than 20 °
years old and is qualified to purchase insurance coveiage for its members.

We have surveyed the Insurance laws of all 50 states and the District of Columbia and
have concluded that Xelan qualifies as an association which could purchase group

insurance in each state. Similarly, a trust formed by Xelan also qualifies as a !
purchaser of group insurance in each state. :

We have also reviewed the insurance statutes of applicable Canadian jurisdictions and
have concluded that the Trust qualifies as a purchaser of group insurance; however,
we are not experts as to Capnadian law, and therefore gualify this advice accordingly.

2.  The Group Disability Income Policy issued to the Trust is subject lo
Canadian law as to ils form and content: filing in the United States is not .

required,

The Policy and the Certificates of Insurance which will be delivered to Insured
Participating Employees contain certain provisions which, infer alia, provide for (i) a
lifetime limit of benefits for total and permanent disability set as a function of
premiums paid; (ii) 2 lifetime limit of benefits for disability from the insured’s own
eccupation based or a combination of premiums paid and the inveshnent income of the
insurance company for certain classes of investments; and (iii) a refund of premium |
provision which returns to the premium payor a dividend type payment upon
termination of the policy (certificate) if claims paid do not exceed total premiums pmd-

The Policy is issued by Xelan Disability Insurance Company, a British Virgin Islands
domiciled insurance company, to the Trust, a Canadian trust. The Trust does not |
maintain any offices nor does it have any employees or assets in the United States.
The Trust conducts all of its business in the British Virgin Islands and in Canada. The
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application for the Insurance Policy was made at the offices of the Trustee in Toronto
Ontaric, Canada and 2l of the negotiations and correspondence from the Trustee to
the Insurance Company originated from the Trustee's offices. All personal contacts |
with Insurance Company representatives occurred in Toronto. The naster group
policy was delivered to the Trustee in that city.

We are of the opinion that the laws of the Province of Onotario, Canada govern the
form and content of the Tnsurance Policy and that Canadian law, not the laws of the |
several states of the United States, controls matters relating to insurance issued to the
trust. Filing of the group insurance policy is not required in any state in which an
insured employee/participant will reside.

3.  Premiums paid by an employer for disability income insurance covering an.
employes of the C~corporation are deductible to the employer as erdinary |
and necessary business expenses under Internal Revenue Code Section 162,

All premiums for the Group Disability Income Insurance are paid by corporate
employers who are Xelan members. Deductibility of disability income insurance

premiums is well established.

Generally, pursuant 1o section 162(a) of the Internal Revenue Code of 1986, as J
amended (the "Code"), payment of premizms for long-term disability coverage by an .
employer for the benefit of jts employee is deductible provided that such payments are
ordinary and necessary expenses of its trade or business. Under section 461 of the
Code, such employee would be able to deduct such premium in the year the liability |
for the premium payment is established and reasonably determined if such employer °
was an accroal taxpayer. Under section 106 of the Code, the employer's payments of
premivms to a long-term disability policy on behalf of its employees are excluded

from the employees’ gross income.

There is no authority which would indicate that the general method of deduction
would not be available under a disability income policy with a premivm refund
feature. Thus, applying the aforementioned general deduction rule, the Employer
should be able to fully deduct the premium paid for a disability income policy with 2
premium refund feature in the year paid or accrued, depending on whether the
Employer is a casb-metbod or sccrual taxpayer.

We are of the opinion that, based upon the assumptions stated above, a participating

employer may Jeduct-tho-ful-amount of tie vostributions.made ta the Trust, tho-full

amoupt of which are paid by the Trustee as premiums to th= Iusurer gnder IRC

‘_“-_"-—; .
Section 162 as grdinary and necessary DUSIDESS CXpeISes. :
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4.  Benefits received by employees who are disabled, as defined in the poli(:y,I
will be ordinary income to the employee in the year of receipt. Refund of '
premium amonnts received by the employee, as provided in the Insurnnce
Policy; will be ordinary income {o the employee in the year of receipt.

We believe that employees will incur ordinary income in the year any benefits or

premium refunds are received from the Trust. Section 105(a) of the Code generally’
requires employees to include in gross income benefits received from employer-
provided LTD. Two broad exceptions exist under the above-mentioned general rule

pertaunng to section 105(a) of the Code:

a. Section 105(b) of the Code provides for non-recognition of gross
. income to the employee if the employer-provided plan reimburses the
employee or his spouse or dependents for medical expenses incurred,
and o

b. Section 105(c) of the Code provides for non-recognition of gross
income to the employee if the payments from the employer-provided
plan are made for permanent loss of or loss of a bodily function, or &
permanent disfigurement of such emp]oyee his spouse or his

dependents. |

Neither of these exceptions will apply to 2 disabled employee; therefore, we conclude

that amounts received as berefits will be includable as ordipary income to the

employee as received. This applies to disability income benefits and to amounts

received as a premium refund.

IRS PENALTIES

We have an ethical obligation to apine not only on the tax issues related to the Trust,
but also to provide information regarding the applicability of any tax penalties. :

Code Section 6662(z) provides an accuracy-related penalty to any portion of an \

ungerpayment of tax required to be shown on a return in an amount of 20% of the
underpayment. Code Section 6662(b) provides that the underpayment penalty shall

apply to any of the following:

1.  any negligence or disregard of rules and regulations;

2. any substantial understatement of income tax;

EXHIBIT 7 - pg 20




Dr Themas W. Penminger

Poge 8

ECKERT SEAMANS CHERIN & MELLOTT

T

I G R ey TR

February 5, 1997

3. apny substantial valuation misstatement under Chapter 1 of the Code;
4.  any substantial overstatement of pension liabilities; and
5.  any substantial estate or gift tax valuation understatement.

(Code Section 6662(d) provides that there is a substantial understatement of income tax
for purposes of Code Section 6662(a) for .any taxable year if the amount of the |
understatement exceeds the greater of (i) 10% of the tax required to be shown on the
return for the taxable year, or (ii) $5,000. In the case of a corporation other than an
S corporation or personal holding company, however, the $5,000 limit shall be :

replaced with a $10,000 limit.

Code Section 6662(d){(2)(B) reduces the amount of the understatement by that portion
which is attributable to (i) the tax treatment of any item by the taxpayer if there is or
was substantial authority for such treatment, or (ii) any item if the relevant facts |
affecting the item’s tax treatment are adequately disclosed in the retorn or in the
statement attached to the return and there is a reasonable basis for the tax treatment of

such item by the taxpayer.

For tax years after 1994 with respect to transactions occurring after Decernber 8,
1994, Code Section 6662(d)2)(C)(ii), as amended by the Uruguay Round Agreements
Act (which augments the General Agreement on Tariffs & Trade ("GATT")), provides
that the reduction for understatement due to the position of a taxpayer or a disclosed:
item set forth in Section 6662(d)(2)(B) shall not apply to any item of a corporation |
which is attributable to a tax shelter. For this purpose, the term "tax shelter” means a
partmership or other entity, investment plan or arrangement or any other plan or
arrangement if the principal purpose is the avoidance or evasion of federal income tax.
Regulation Section 1.6662-4(g)(2) provides that the principal purpose of an entity,
plan or arrangement is 1o avoid or evade federal income tax if that purpose exceeds
any other purpose. The Repulation provides further that the principal purpose of an'
entity, plan or arangement is not to avoid or evade federal income tax if the entity,
plan or arrangement has as its purpose the clziming of exclusions from income,
accelerated deductions or other tax benefits in a manner consistent with the statute and
congressional purpose. For example, an entity, plan or arrangement does not have as
its principal purpose the avoidance or evasion of federal income tax solely as a resuit
of certain uses provided by the Code, including the establishment of a gualified

retirement plan under Code Section 401(a).
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Regulation Section 1.6662-4(d)(2) provides that the substantial authority standard is an
objective standard involving an analysis of the law and application of the law to ‘
relevant facts. The substantial authority standard is less stringeat than the more likely
than pot standard but is more stringent than the reasonable basis standard. The
possibility that a return will not be audited or, if audited, that an item will not be
raised on audit is ot relevant in determining whether the substantial authority standard

is satizfied.

VRegulation Section 1.6662-4(d)(3) provides that there is substantial authority for the |,

tax treatment of an item only if the weight of the authority supporting the treatment is
substantial in relation to the weight of authorities supporting contrary treatmeat. All,
authorities relevant to the tax treatment of an item, incleding the authorities contrary
are taken into account. There may be substantial authority for more than one position
with respect 1o the same item. Because the substantial authority standard is an '
objective standard, the taxpayer's belief that there is substantial authority is ot
relevant. The following types of authority may be used in determining whether there
is substantial authority; applicable provisions of the Code and other statutes; ‘
proposed, temporary and final regulations; revenve rulings and revenue procedures; -
tax treaties and regulations thereunder; court cases; congressional intent as reflected in
commitiee reports; private letter rulings; technical advice memoranda; general counsel
memoranda; IRS information or press releases; notices and announcements published

in the Iaternal Revenue Bulletin.

Although conclusions reached in Jegal opinions rendered by tax professionals are not
substantial authority, the authorities underlying such expressions of opinions where |
applicable to a particular case may give rise to substantial authority.

It is our opinion that ‘Trust and the Insurance Policy are not collectively or mdmdua]ly
a tax shelter withip the meaning of Code Section 6662(d)(2)(C)(iii). This is the case
because the benefits provided under the Insurance policy through the Trust are
legitimate disability income benefits similar to those offered by many insurers in the
United States and the principal purpose of the arrangement is not the avoidance or
evasion of federal income t2x but to provide certain disability income benefits

Also, it is our opinion that there is substantial authority for all of the opinions
expressed in this letter. For this reason, if the IRS were to claim that an employer or
employee had an understatement of federal income tax on account of its participation
in the Trust, the upderstatement should not subject the employer or employee to an
accuracy-related penalty under Code Section 6662 because there is substantial

aunthority for the Opinjons expressed herein.
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ECKERT SEAMANS CHERIN & MELLOTT

AT BN S prOTa

February 5, 1997

CLOSING

Dr Thomas W, Penminger .

Page 10 You may not photocopy, reproduce or disciose the contents of this letter or the
Opinions to any person or entity without our prior written consent. We undertake no
duty or responsibility to update the Opinions vpon a change in the law or in the
documents which comprise the Trust, the Insurance Policy or any other documents
which have been furnished to us for the purposes of preparing this Opinion. ‘

Very truly yours,

Tl RO5H

G. Thomas Roberts

GIR/smn ,
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KEY QUESTIONS
AND ANSWERS

What is it?

Who is Eligible?

Who is the Trustee?

What is the

Purpose of the Trust? -

What Coverage is

Provided by the Trust?

El

What is the
Equity Feature
of the Trust?

Relating to the
X€Elan Disability Equity Trust |

The xélan Disability Equity Trust is an Association Group
Insurance Trust organized under Canadian faw.

All Trust employer participants must be “C” corporations and a
corporate member of xélan, The Economic Association of Health
Professionals or xélan, The Economic Association of Businessj

Professionals.

Royal Trust Corporation of Canada, which is a wholly owned '
subsidiary of the Royal Bank of Canada which has assets of more

than $400 billion.

The purpose of the Trust is to provide supplemental disability f
insurance benefits to Trust participants. Through the Return of
Premium feature, Participants who participate for at least 7 years

and who do not have any claims also may receive substantial :
savings benefits over and above other disability income programs.

The policies purchased by the Trust will provide the following"
potential benefits: :
I. Long term “own occupation” benefits;
2. Long term “any occupation” benefits;
3. Retumn of premium plus interest benefits.

96% of your premiums may be allocated to “own occupation” |
and premium refund type coverage. These premiums will be
invested by the insurance company in segregated accounis at a
major U.S. based institutional trust company or institutional
discount brokerage firm. Said investments may include:
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Can this Program Replace
my Existing Individual

Disability Coverage?

. What are the Total Costs
for Set-up and Annual
Administration?

What Commissions and
Other Costs Exist which
can Dilute my Contribu-
tions and Earnings?

How will Participants
Receive Benefits?

Who Acts as Tax
and L.egal Counsel
for the Trust?

a) Money Market funds and/or 1
b) Certain investment grade corporate bond mutual funds and /or

c)} S&P 500 Index Mutual Fund.

You will receive a periodic statement directly from this custodian
firm giving you the exact value in this account. The remaining 4%
of your premiums will be allocated to an “any occupation” type
coverage, and a multiple of this amount will be available te cover a
totally disabling type of injury or medical condition.

Definitely not. It is supplemental disability coverage only. In fact,

" in order to qualify for this program. a participant mtisf already have

in place existing individual or group disability coverage.

One Time Set-up Fee: $1,250
Annual Administration Fee: $650 per year
Annual Investment Advisory and Custodian Fee: 1.2%

None.

Trust participants (or their beneficiaries) will receive henefits in

possibly three ways: '

1. Upon becoming disabled;

2. Upon death;

3. Upon termination of an employer’s or employee’s participation
in the Trust and subsequent cancellation of the insurance

certificate.

The law firm of Eckert Seamans Cherin & Mellott located in
Pittsburgh, Pennsylvania and other major East Coast cities.
As part of your set-up fee, this firm will provide each employer
participant with an individual tax opinion letter regarding the Trust
and its operations.
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The entire contribution qualifies as a disability insurance
premium. As such, it is fully deductible in the year paid under’
Section 162 of the IRS Code assuming that the payor is a “C”

corporation.

Why is the Contribution
Deductible?

No. It is perfectly permissible for a'business to provide disability
coverage only to one principal and not provide coverage for other

principals or staff employees.

Are Contributions
Required for any
Staff Employees?

Are the Earnings on my No, since they represent assets inside of an insurance polity and
Investments Subject also the reserves necessary to pay certain claims in the event of

to Income Tax " your disability.
Each Year?

All distributions from the Trust will be taxable as ordinary income

What about Distributions?
to the insured or the insured’s beneficiary when received.

What are the Maximum Participants may contribute amounts to the Trust sufficientto
Permitted Contributions? purchase insurance for up to 100% of their average net practice .
income in recent years, integrated with any existing disability
policies. This percentage can be changed annuaily by the

participant.

During the first 7 years (or until age 62, whichever comes first),
participants must contribute at least $4,000 annually or forfeit their
premium refund plus interest benefits. After 7 years, all contributions
are completely voluntary, and these premium refund benefits
become fully vested. Participants who are age 60 or more at the
time they initiate this program must contribute for at least three |
consecutive years before their premium refund benefits become |

fuily vested.

What are the Minimum
Required Contributions?

What is the Maximum Age Age 64. ;
for an Individual to Begin ‘
Participating in this

Program?
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May | Contribute More
Than Once in a Year?

What about Asset
Protection?

Why Haven’t | Heard
about this Plan Before?

Has the IRS Audited
. this Program?

Why is the Trust
Organized in Canada?

What Insurance Company
Issues-this Type of Policy?

How Do | Sign Up?

Yes.

The policy values held by the Trust and your interest in the Trust

assets should not be subject to the potential claims of malpractice

or judgment creditors. Each state has different regulations in this ~ °, :
area, and you should check with your local attorney for specifics. .

. , o k
xélan and the attorneys at Eckert Seamans Cherin & Mellot |
designed this program in 1995; it is a proprietary program and - |
should not be found elsewhere.

L] ' . *

No, not specifically; the deduction for the contribution to this
program has been looked at by the IRS as part of an audit of a
participant’s corporate tax return; “‘no change” was recommended
by the IRS agent regarding this deduction. :

So that the insurance company issuing the policy and the
insurance policy itself does not need to be registered in each
of the states where xélan does business.

xélan Insurance Company which is a fully licensed and
accredited life and disability insurance company domiciled in the
British Virgin Islands. xélan Insurance Company maintains
segregated accounts for you and all other participating xélan
members with a U.S. based trust company or institutional

brokerage firm.

Simply complete three forms and retumn with two corporate
checks: One for $1900 made payable to xélan, Inc., and the second
made payable to the Royal Bank of Canada, Custodian for XIC

for the amount of your initial premium.

For additional information, please contact only a xélan Financial
Counselor or the xélan Home Office. :
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WILLIAMS 8 COULSON

ATTORNEYS AT LAw

ISTHFLOGR + TWO CHATHAM CENTER - PITYSBURGH. Pa (5219 ;
(4i2M30200 » FAX: (312) 2%1-6622 r

FACSIMILE TRANSMITTAL SHEET

DATE: JA_Q'/O{' - TIME; ZO"' 0‘;, —=

PLEASE DELIVER IMMEDIATELY TO:

NaME:__ _Eric Meed X : | ;

COMPANY/FIRM:

CITY-STATE:

3 03— 344~ 5949

FACSIMILE NUMBER:
SENTBY: _Aniheny Tedosa
TOTAL NUMBER OF PAGES INCLUDING THIS COVER SHEET:

MESSAGE:_As yoy_can 52, T restily Vecelred thie Jobier fupportin

the s aof 2 abns Insufance Plea ar dyue inuvance
i

" de 4 cie] Souse. T a_dwniig 4 Tehe fipn g INPLEN Y . DYy v
’

2 and 2 am i e pioeess oF 4 by £ Neonctolony wege s

th Gual & a4 wirbtia mowsrendowa . T oapotngize for 34 d2log ed T Luggart-
to reselve iy sl |

Plek vt bave o co feelwet ﬁ.duon-' br Mogia
{F MATERJAL IS NOT CLEARLY TRANSMITTED, PLEASE ¢ Oﬂ%mw_.
for the «e of the individunt or entity named 3bove. {1 the

This PRIVILEGED AND CONFIDENTIAL infommasivn i intcred anty : i
2gent resgansible for delivering e awsiage o e iniedded

eader of this MeIage 3 Aot e iended RTipient of (e cmployer or
tecigiends), please mows than dmy diszemimion, disidusiyn of copying of ihis commimication 1% Stricty prowibited. Anynne who
recsives this communieasion in eror shovkt ronfy uy immudiscly by telephune and feut the origingl Mezsage 1© us ot the 3bove

adulress vis the United Stuses Pasiat Savice. Thank pLT'S
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~ January 3, 2001

Actuaries
Consulitants

PERSONAL AND CONFIDENTIAL
Mz, Anthony M. Tedesco, Esquire
Williams Coulson

Suite 1500 .

Two Chatham Center

Pittsburgh, PA 15219

RE: Insurance Risk Transfer under Xelan Disability Plan , __;

Deﬁr Mr. Tedesco:

Wc have reviewed the disability policy issued by Xelan Insurance Company concemmg
the issue of ingurance risk transfer. For the direct writer of insurance, insurance risk
transfer is determined at the level of the individual insurance contract. The primary issue
is whether it i3 possible for an individual entity to receive more in disability payments
than it has paid in premium. It is our conclusion that under the terms of Xélan's ‘
Disability policy, the individual entity may receive mose in disability payments than it
has paid in premiums. As aresult, it is our opnnon that there is. nsk transfer under these

contracts of insurance.

Our review indjcates that the disability program provides for three beneﬁts:
* “own occupation” disability,

* “any occupation” disability, and

¢ 3 retumn of premium provision.

The insurance risk transferred under the Xelan disability policy centers on the presence of‘
morbidity risk. In one public arena, morbidity risk is defined under the provisions of

FASB 97, Paragraph 7, which states:

Mortality or morbidity risk is present if, under the termas of the contract, the
emtevprise is required to make payments or forego required premituns contingent
upon the death or disability (in the case of life insurance contracts) or the
continued survival (in the case of anmity contracts) of 8 spemﬁc individual or

group of individuals.

In accordance with tbe above description of morbidity risk, the insuring clause of the
Group Disability Income Policy reguires the Trust to make payments to the insured upon
disability due to Accident or Sickness. As a result morbidity risk is present, In addition,
under thig Dlsab:hty Income Palicy, there are no restrictions in the ultimate amount of
payments, limited only to policy limits, por as to the tu:mng of those payments.

GPW & Associates » 2700 North Third Strect * Suite 2000 » Phoenix » Arizons 85004
Telephone: 602-200-6900 « Fax: 602-200-6901 * Intcrner: www.gpwa.com

H\34897\Tedesoo Letter doc
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Mr. Anthony M. Tedesco, Esquire
Williams Coulson 1
January 3, 2001 ,.

Page 2 '

For the three policy benefits listed above, the individual’§ right to collect disability

benzefits is based on the payment of each year's minimum premivms. Upon mecting

‘premium and insured disability contingency requirements, the insured hag a right to

recejve disability payments poteatially greater than the combined premiums and ‘

investment earnings. . ' ' ' | -
v |

Should you have any additional questions conceming our review of the disability policy

issued by Xelan Insurance Company, please do not hesitate to contact us at your

convenience, : .

Sincerely,

o Gu - |

| James E. Rech, ACAS, ASA, MAAA |
| Vice President

G
P
W
A

Aztusrng
: ) Cournivan
H:\34B9 T Tedesco Leger doc -
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MAR-20-2001

16:14 . ' .

WILLIAMS §8 COULSON

ATTORNEYS AT LAW

ISTHFLOOR o TWO CHATHAM CENTER » PITTSBURGH, PA 15219
(412) 454-0200 » FAX: (412)2816622

FACSIMILE TRANSMITTAL SHEET

DATE: March 20, 2001 TIME: 4:06 PM
PLEASE DELIVER IMMEDIATELY TO:

~  NAME: Eric Mead
COMPANY/FIRM:
CITY-STATE:
FACSIMILE NUMBER:  303-844-5949

SENT BY: Anthony M. Tedesco, Esq.
TOTAL NUMBER OF PAGES INCLUDING THIS COVER SHEET: 3
MESSAGE:

Please review. Northwestern policies will accompany the mmailed letter.

rweimres JF MATERIAL IS NOT CLEARLY TRANSMITTED, FLEASE CONTACT SENDER

This PRIVILEGED AND CONFIDENTIAL information is intended only for the use of tho individual or entity nymed sbove. Hhe

P.01

!

teoder of this oxssage is not the intended revipient or the omployer or agent responsible for delivering the message to the intended’
recipient(s). please note that any dissemination, distribution or copying of this communication is strictly prohibited.  Anyone who

receives this communication in error should notify uy imunedisiely by letphone and retumn the otiginal message to us at the above :
address via the United States Posil Service  Thank you.

|
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WiLLIAMS §§ COULSON ;
ATTORNEYS AT LAW “i
I1STH FLOOR » TWO CHATHAM CENTER « PITTSBURGH, PA 15219 |
(412) 4540200 » FAX: (412) 2816622 |
|
|
ANTHONY M. TEDESCO i
41D 4540227 J‘
March 20, 2001 ' ;
|
Via certified mail and facsimile ‘ }
- \l -
Mr. Eric Mead ‘ "
Appeals Officer . _ i
Appeals Area 8-SB/SE ‘.
1244 Speer Bivd o . )
Suite 400 :
Denver, CO 80204-3581 T

Re:  Thomas and Laurie Pettinger/Range and River Radiology, P.C.

Dear Mr. Mead:

I am in receipt of your memo dated March 2™. : |
] have enclosed a copy of Dr. Pettinger's two Northwestern Mutual Disability Insurance Policies.
The first policy contains a benefit of $4,000 per month payable to Dr. Pettinger through age 65 in
the event of his "own occupation” disability (unable to perform the principal duties of the regular
cccupation). !

!
The Xelan policy is a group policy and the individual insured and/or employer receives only a
certificate of insurance. The premiums for this coverage are flexible (within certain limits), and
the benefits are determined by the amount of the premiums. However, the maximum monthly
benefit is $10,000. i

The Northwestern Mutual and Xelan disability insurance coverages are very different. The 1
Northwestern Mutual policies were taken out in 1994 and 1996, and they represent very typlca‘ﬂ
primary disability insurance coverage. However, together they would replace only :
approximately 25% of Dr. Pettinger's expected annual income if he were disabled today. |
Additional primary coverage like this is unavailable to Dr. Pettinger today as evidenced by the ‘

letters from Northwestern Mutual to Dr. Pettinger {enclosed) denying him additional pnmary
coverage.

|

|
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The Xelan supplemental coverage disability program (evidenced by the ¢enclosed certiﬁcatcs)‘
would provide Dr. Pettinger with the benefits illustrated on the insurance certificates. These |
benefits are provided by the supplemental carrier (Xelan Insurance Company) in addition to and
with full knowledge of the Northwestern Mutual coverage. There are few options available for
physicians who remain underinsured under the industry standard coverage limits for primary |
coverage. Through their supplemental disability insurance program, Xelan is ahle to offer a |
partial solution to the underinsurance problem. From the insurer’s perspective, the premiums |
must be higher than the typical primary coverage to account for the significant risk associated
with large aggregate monthly benefits (the possible incentive for faudulent claims associated!
with large monthly benefits is the reason for the industry limits on primary coverage). From the
insured’s or employer's perspective, the relatively expensive premium is economically viable !
because it provides some of the required additional i msumnce, along with 3 potential prospective '
\

experience adjustment (refund) feature. |

Since Dr. Pettinger is 37 years old today and earns $500,000 per year, his total potential i mcomc
from today through age 65 is approximately $14,000,000. Even after combining all of his
disability coverages, Dr. Pettinger’s total benefits in the event of his disability today would be
approximately $4,500,000. Consequently, Dr, Pettinger believes today that he is still ..{ .
significantly underinsured for disability. The Xelan supplemental disability insurance program
was designed specifically for doctors such as Dr. Pettinger to address this underinsured E

|

condition.

Finally, I have been advised by imsurance professionals that the premium refund model and
concept has been a disability insurance industry standard for more than 25 years. To my |
knowledge, the Internal Revenue Service has never challenged the deductibility of insurence |
premiumms paid on disability income policies containing a refund of premium feature. I have
been advised that major ipsurance companies such as Paul Revere, Royal Maccabees, Chio
National and Pan-American Life have been issuing premium refund type disability policies for'
many years. A financial planner recently indicated to me that he recently reviewed refund type‘
disability policies offered by Ohio National and Pan-American Life Insurance Company. [ am |
fairly certain that the commercial insurers would be very interested in any litigation related to Dr
Pettinger’s case and would likely participate, éither directly or indirectly, in the defense of reﬁmcl

type disabilify insurance.

I hope this letter addresses the issues raised in your memo. I am also working on a response to |
your tnore recent memo.

Sincerely yours,

OL;gny M. Tedesco

AMT/sim i
cc:  Dr. Thomas Pettinger |

(wClonel | |

b
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JOINDER AND PARTICIPATION AGREEMENT -
TO THE |
XELAN DISABILITY EQUITY TRUST

A group insurance trust with the ROYAL TRUST CORPORATION OF CANADA
Trustee, dated October, 1995 exdsts for the purpose of meking available a group insurance plgn
providing disability income protection to corporate members of XELAN, THE ECONOMIC
ASSOCIATION OF HEALTH PROFESSIONALS. The trust is named the XELAN
DISABILITY EQUITY TRUST. ‘

The undersigned who is a corporate member in good staiiding of XELAN, THE |
ECONOMIC ASSOCIATION OF HEALTH PROFESSIONALS desires to and does hereby
join in and become a Participant in the said trust. The undersigned agrees 1o be bound by the
terms and conditions of the aforesaid trust and by any group insurance policy held by said u'ust
Furthermore, the undersigned agrees to furnish any records or information which may be requ'ilred
by the Trustee or by the Administrator of the Trust in connection with the administration of the
Trust. This Agreement is made this 3! _ %\  dayof De ctamber , 1996, :

Corporate Participant: ﬁ) ""'5‘ Y e Ed..

ﬂms W ?‘E'M'u.fw' P

Accepted by: Xélan Disability Equity Trust : p dress; ,M
by:/// 767 Shogicdens /4w |
CM‘? Wy grqny

Corporate Phone Number:
(36 595 -3 j
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By resolution of the Board of Directors the R M?‘- f R Lver Qﬁo'zﬁb

ADOPTION AGREEMENT

& corporation organized in the state of Ng Bwu;n}i

participate in the Xélan Disability Equity Trust

Agreement.

'!

Corporate Participant:

T

hey, . Pc.

A\l

¥yi

, hereby elects to

(“the Trust™) as described in the Trust

homas W, e 'f""",'l‘m}{f

o Il

Corporate Officer ~*

Name of Individual to to be Insured: ﬂ&maﬁ W, P44 .«‘,47_&1.

Does the individual named above
currently have a disability
policy/policies? (yes or no)

If yes, please list the name of

the insurance company/companies
and the amount of monthly benefit
available under the policy/policies.

Is the individual named above
currently disabled or currently
collecting disability benefits from
any source? (yes or no)

If yes, please describe the type
of disability, the amount of
benefits received and any other
relevant information.

ues
J

]V""Muﬁfﬁm Mu.)l'luv( Aﬁ[e

Insurance Company/Companies
/&, 6pD p

Monthly Benefit

Nﬂ

N (A
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Received at: 1:12PM, 10/24/2001% . .

1n/24/01 10:00 FAX @ooz

i
v
|

October 24, 2001

! A
Anthopy M. Tedesco, Esq. Actuaries
Williams Coulson : Conncltants
Two Chatham Center, Suite 1500 !
Pittsburgh, PA 15219
RE: Xelan Disability Income Group Policy o - e

Dear Mr. Tedesco:

. This letter is to summarize our conclusions as fo the Group Disability Income Policy .
issued by Xelan Insurance Company (BVY) to the Xelan Disability Equity Trust. We
have conducted several actuarial studies on this product. These studies have been.
furpished to you under separate cover.

We believe that this product is an insurance policy which involves risk transfer and risk
distribution according to commonly asccepted actuarial principles.

Please comtact me if you bave any questions.
GPW and Associates, Inc. K

N ézw el

James H. Gordon, F.B.A,
Direct Line: (602) 200-6922 '

GPW & Associates » 2700 Norch Third Streer = Soite 2000 ¢ Phoenix * Arizona 85004
Telephone: 602-200-6900 * Fax: 602-200-6501 » [nternet: www.ppwa. con
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NiiSAPEX

October 18, 2001

Anthony Tedesco, Esg
Williams Coulson Johnson Lloyd & Tedesco

Two Chatham Center, 15® Floor
Pittsburgh, PA 15219

Dear Mr Tedesco,

We have enclosed for your review of a copy of our underlying actuarial model for the Xelan )

Group Disability Product.

We believe that this product contains adequate risk transfer and risk distribution to qualify as
legitimate insurance, when measured against nearly all NAIC standards. Moreover, foran

average participant, who is age 50, the expected loss ratio for the insurance company for this

product is approximately 75%.

Sincerely,

Caddg

David Wilson, FSA

DW/ct
Enclosure
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October 18, 2001

From: Tim Robinson, FSA, MAAA
To: File
RE:  Xélan Disability Model Documentation

In September of 2001, NiiS/Apex developed for Xélan an asset share mode] to assess the
financial and risk parameters of a proposed individual disability product. This modei
incorporates certain assumptions - provided by Xélan - as to premium parameters,
minimum benefits, expected benefit levels, age limitations, investment returns, overall - - -
disability incidence rates, and lapse rates. In addition to these assumptions, NiiS/APEX
contributed assumptions as to benefit levels, age/gender-specific disability and lapse
rates, and mortality rates. The mode! addresses three types of benefits: own occupation
disability, any occupation disability, and withdrawal.

!

For each age/gender cell and at each duration, the asset share mode| determines an
expected benefit payout, which is dependent upon rates of disability, withdrawal and
mortality. The mode] also determines an expected account value, which is dependent
upon assumed premium levels. An overall expected gain as of each duration is produced;
by taking the difference between the expected account value and the expected benefit
payout. A probability-weighted (by duration) overall expected gain is calculated for each
age/gender cell, and the overail loss ratio is determined by comparing the overail ‘
expected gain to the total premium. The asset share model allows inspection of each of |

these values at each duration.

Following is a brief summary of each variable (column headmg) in the asset share model.
Data sources are noted where applicable. ‘

¢ 1 is duration since inception 4
» age is policyholder age at duration t

QM+ is the mortality rate at age x duration t (source. 1996 US Annuiry 2000 Basic,
Male and 1996 US Annuity 2000 Basic, Female, Transactions of the Society of
Actuaries XLVII, pp 236-249)

*  Qwy is the withdrawal (lapse) rate at age x duration t

¢ gd-o: is the own-occupation disability rate at age x duration t (source. Society of
Acruaries Report of the Committee on Individual Disability Income Experience,
Experience Under Individual Disability Loss-of-Time Policies, 1986-91, Table 9,
adiusted 1o reflect Xélan parameters for overall own-occupation incidence rates)
gd-ax+ is the any-occupation disability rate at age x duration t (source Society of
Actuaries Report of the Commitiee on Individual Disabiliry Income Experience, :
Experience Under Individual Disability Loss-of-Time Policies, 1986-91, Table 9,
adfusred to reflect Xélan parameters for overall any-occupation incidence rates)

*  pPxt i5 the persistency rate at age x duration t |
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NPT, is net practice income for the policyholder at duration t (premium is
dependent upon NPI)

o Premy. is premium at age x for duration t

EAA, is the experience adjusted account at age x duration t (premium payments
accumulated with interest)

EAB,, is the experience adjusted benefit at age x duration t {defined as a fixed
percentage of the experience adjusted account)

MOO,; is the minimum own-occupation disability benefit at age x duration t (a
fixed percentage of total premiurns paid as of duration t)

BOQ,; is the own-occupation disability benefit at age x duration t (maximum of . _ -
EAB and MOO)

BAQ, is the any-occupation disability benefit at age x duration t (a fixed percema'ge
of total premiums paid as of duration t, until age 63, afterward equivalent'to BOO)
WB, 1 is the withdrawal benefit at age x duration t (equal to EAB after a specified

b

duration) .
»  SBP-0OO0y; is the benefit period (in years) over which a policyholder age x duration t

would amortize own-occupation benefit payments
ABQOQO,; is the annual own-occupation benefit at age x duration t (BOQ divided by

SBP-00)
PV-BQO. is the present value of total own-occupation benefits for a policyholder
who becomes disabled at age x durationt

Note: Condrtional values are used to adjust the Own Occupation benefit for claimants
who incur an Any Occupation claim subsequent to their Own Occupation claim.

Conditional qd-ax is qd-ax adjusted for extra morbidity given that the
policyholder age x duration t is already an own-occupation claimant

Conditional gmy ; is gmy+ adjusted for extra mortality given that a policyholder age
x duration t is an any-occupation claimant

Conditional BOQ wts and Conditional WtdBOOx, are interim steps needed to
calculate Conditional AdjBAOx

» Conditional AdjBAO,; is the any-occupation disability benefit for a policyholder
age x duration t, reduced by expected own-occupation disability payments already

made at duration t
« Conditional SBP-AQ, is the benefit period (in years) over which a policyholder
age x duration t would amortize any-occupation benefit payments '
» Conditional ABAQ, is the annual any-occupation benefit at age x duration t
(Condrtional AdjBAO divided by Condrtional SBP-AQ)
Conditional PV-BAQ, 1 is the present value of total any-occupation benefits for a
policyholder who becomes disabled at age x duration t ‘
»  Conditional BAQO wts is an interim step in the calculation of PV-NBOO, ; :
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PV-NBOQ,, is the present value of the net own-occupation benefit (net after adding

in Conditional any-occupation claims adjusted for own-occupation payments already

made) for a policyholder who becomes disabled at age x duration t

SBP-AQy, is the benefit period (in years) over which a policyholder age x duration t

would amortize any-occupation benefit payments

ABAQ, is the annual any-occupation benefit at age x duration t (AdjBAQO divided :
by SBP-AQ) |
PV-BAQ, is the present value of total any-occupation benefits for a policyholder |
who becomes disabled at age x duration t

DGy is gain to the Plan from a policyholder’s account when the policyholder dies at
age x duration t (excess of EAA over the death benefit) B
WG, + is the gain to the Plan from a policyholder's account when the policyholder °
withdraws at age x duration t (excess of EAA over WB)

006y, is the gain to the Plan from a policyholder’s account when the policyholder
incurs an own-occupation disability claim at age x duration t (excess of EAA over
PV-NBQOO) ‘ :
AOGy s is the gain to the Plan from a policyholder’s account when the policyholder '
incurs an any-occupation disability claim at age x duration t (excess of EAA over

PV-BAO)
TGy is the probability-weighted total gain on a poticyholder at age x duration t

P(G), 1+ is the likelihood of a gain to the Plan (due to death, withdrawal or disability}
at policyholder age x duration t

Livesy 141 is the expected number of lives remaining in the age/gender cell as of
duration t+1

» TotGaink, is the total gain for the age/gender celi at duration t

CumPremy+ is the cumulative premium paid for a policyholder as of age x duration t

!

The attached exhibits are all included in the model “Xélan Disability ASM v01.xlIs.”
They demonstrate the benefit and interest assumptions; population assumptions;
mortality, disability and withdrawal rate assumptions; net premium income asswmptions;
summary results for a sample age/gender cell (Male age 50); constant variables used in
the asset share calculations; and the asset share model itself (actual calculations and |
results for each of the above-mentioned vanables, at each age and duration). "
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MORTALITY

male fernale
age QMg Qi
35 0.000792 0.000515
36 0.000794 0.000534
37 0.000B23 0.000558
38 0.00DB7Z O.0BOSS0
39 (¢ 000945 0.000630
40 0.001043 0.000677
431 0.001168 0.000712
42 (.001322 0.000756
43 § 001505. 0.000363
44 (001715 0.000950
45 0.0D1948 Q001042
45 0.002196 0.0D1148
47 0.002463 0.001267
48 0002740 0.001400
49 0.003028 0.0D1548
50 0.003330 D070
51 0003647 D.001888
52 0.003980 0.002079
53 0.004231 0.0022B5
S4 0.004698 0.002507
§5 0005077 0.002745
S6 0.005465 0.003003
57 0.005E61 0.003280
58 0.006265 0.003578
£9 0.006654 0003507
60 0.007170 0004277
6] 0007714 0.004695
B2 0.008349 G.0D5i81
63 0.009093 0.005732
B4 0.009968 0.006347
65 0010993 0.007017
56 0.012188 0.007734
&7 0.013572 0.0084%1
68 0.015160 0009288
68 0016948 0.0101683
70 0.018920 0.011165
71 0.021071 0.012239
72 0023388 0.0137234
73 0.025871 0.015391
74 D.028552 0017326
75 0.031477 0019551
76 0034686 0.022075
77 0.038225 0.024910
78 0042132 0.028074
79 0046427 0.031612
B0 0.051128 0 D355B0
81 0.086250 0.040030
B2 0051809 0.045017
83 0.067826 0.050600
B4 D 074322 0.056865
85 0081326 0.0653907
86 0088863 0.071815
87 0096958 0.080582
BB 0105631 0.080557
89 0.114B58 0.101307
90 0.124612 0.112759
g1 0.134B61 0.124733
42 0.145575 0 137054
93 0.156727 0.149552
94 0.168290 0 152079
85 0180245 0.174492
96 0.192565 D.1B5547
97 0205229 0.198403
98 Q218683 0 210337
99 0233371 0223027
100 0 245741 0 237051
101 0.268237 0252985
102 0.285305 0.271406
103 0313393 0.292893
104 0.340940 0.318023
105 0 372398 0.347373
106 0 408210 0 381520
307 D 448823 0.421042
108 0 494681 0468516
109 0 54623F 0.518520
110 0 863917 0.577631
111 0.668185 0.644427
112 0739483 0 719484
113 0818255 0803380
114 0 904945 0 BISEY3

4T F ARARAA ¢ ARARNN

QWNOCCD.  adTY

male
qd-og:
0.005863
0.007221
0.007575
£0.008120
0.008686
0.009241
0.009797
0.010352
0.010756
0.011180
5.011564
0.011968
0.012372
0.013988
0.015604
0.017220
0.0168356
0.020452
0.022926
D.025401
0027873
0.030350
0.032824
D.035045
D.037268
0 035450
0.041712
0.043934
0.0:54641
0.045348
0.D46055
0.046762
b 047459
0.048176
0.02B883
0.049590
0050297
0051004
0.051711
0052418
0053125
0 coo00
0.000000
0 000000
0.000000
0.000000
0.000000
0.000000
0 000000
0.000000
0.800000
0.000000
0.000000
0.000000
0.006000D
0000000
© 0o0003
0.000000
0.000000
0.000000
0 000000
D.000R00
0.000000
D 000000
0000000
0.000000
0.000000
0.000400
0 000000
£.000000
0.000000
0.000000
0.000060
0.000000
0.000000
0.000000
0.000000
0.000000
0.000000
0.000000

N oAAARAR

fernale
qd-0x;
0.019788
0.015304
0.018820
0.018336
0.017852
0.017368
0 616884
0.016400
0017152
0.017906
0.018659
0.019411
0.020164
0.022960
0.025756
0.028552
0.031348
0.034145
0.034529
0.035112
0.035596
0.028080
~0.036564
0.027586
0.038608
0 039629
0.040651
0.041673
0.042343
0.043014
0.091584
0.044355
0045025
0.045695
0.046367
0047037
0.047703
0048378
0.045049
0.049720
0.0503%0
0 0O0000
0000000
0.000000
0.000000
2000000
0.000000
0.000000
0.000000
0.000000
0000000
0.000000
0.000000
0.000000
£ 0DODOD
0.000000
4000080
0000000
0 000000
¢ 000000
0.000000
0.000000
0000000
0.000000
0.000000
0.000000
0.000000
0 000000
0 000000
{ 000000
0.000000
0.000000
D.C000D0
0.000000
0.000000
0 000000
0 000000
© 000000
0.000000
0.000000

ANY DCC DISABILITY
male lemalt
Qd-2,, ad-ay

0.000041  0.000324
0000045 0.000121
0.000D47 0000118
0800051 ©O00DIIS
0.000054  0.000112
0.000058 0000109
0000051 0.000106
0.000065 0.000103
0.000067 0.000107
0000070 0.000112
0.000072 0.000117
0.000075 0000121
0000077 0.000126
0.000087 0.000144
0.000098 0000161
0000108 0000378
0000118 0.000195
0.000128 O0.000Z13
0000143 D.DOOZIE
0.00015% 0.000219
0000174 0000222
0.000150 0.000225
0.000205 0000229
0.000215 0.000235
0.000233 0000241
0000297 0.000248
0.000261 0.000254
* 0.000275 0.000260
0.000279 0000265
0800283 0.000269
0.000288 D.000273
0.000262 0000277
0.000297 0.000281
0.000301 0.000286
0.600306  0.000250
0.000310 00DO234
0.000314 0000238
UOK0319  ©.000302
0000323 0.000307
0000328 0.000311
0.000332 0.0M0315
0.000000 0.00000D
0.000000 T.0DODOD
£.000000 0000000
(.000000 ©.000000
0.000000 0.000000
0.000000 0.000000
0.000000  G.0000D0
0.000000 0 0ODDOO
£.000000  £.000000
0.000000 0.000000
(.000000  0.000000
0.000000  £.000000
0.000000 0.000000
0.000000  © ODDOOD
0.000000 0.0G0000
0.000000 0.000000
0.000000 0.000000
0 0B0D0O  6D000CD

0.000000 0.000000

0.000000  0.000000
0000000  £.000000
0 00po00 0000000
0.000000 0.000000
0 000000 O 000000
0D0oD00 0 000000
£.000000 000000
0.000000  D.0D0OCO
(000000 £.000000
§.OODODD O COC00C
D 00OODD  0.000000
0000000 0.000000
£.000000 0.000000
£.000000  0.000000

0 000000 0.000000
A ARGAON A ROAOND

WITHDRAWAL
t Qg
0 0.0100
1 0.0200
2 0.0300
3 0.0400
q 0.0300
5 0 0200
6 0.0100
? 0.1000
] 00500
9 0.0800
10 0.0700
1 0.0600
12 0.0500
13 0.0500
14 0.0500
15 0.0500
16 0.0500
17 0.0500
18 8.0500
19 0.0500
20 0.0500
21 0.0500
2 0.0500
23 D .0500
24 0.0500
pil 0.06500
26 0.0500
27 0.0500
28 0.0500
29 0.0500
30 40500
a1 0.0300
32 0.0500
23 0.6500
34 0.0500
35 0.0500
36 0.0500
37 0.0500
38 0.9500
39 0.0500
40 0.0500

HET PREM INCOME
uge npi
35 51%2,559
38 $198,335
37 $204.285
33 $210,414
3% $116,716
40 $223,228
a1 §229,928
42 $236,822
43 $243,927
L] $251,245
45 $258,783
4% $266,546
47 $274.542
48 5282,779
43 $291,262
50 $300,000
51 $309,000
52 $318,270
LX) §327.818
54 $337,653
55 $347,702
55 $350,216
57 $368,962
58 $360,001
55 $351,402
&0 $403.175
&1 $415,270
62 $427,720
B3 $440,560
& 545).777
1] $452,390
66 $481,412
67 4495,854
63 $510,730
69 $526,052
70 $541,923
71 $558,083
72 $574,831
73 $592,076
74 $609,838
rel $629,133

h

i
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WILLIAMS §§ COULSON' |

ATTORNEYS AT LAW

ISTH FLOOR » TWO CHATHAM CENTER e+ PITISBURGH, PA 15219
(4123 4540200 « FAX: (412)281-6622

* }"‘
ANTHONY M. TEDESCO T
{412) 454-0227
June 14, 2001 Weee oo

T o . =1 ":';:.:
FEDERAL EXPRESS ' ' - -
Mr. Eric Mead \
Appeals Officer i
Appeals Area 8 ~ SB/SE
1244 Speer Boulevard
Suite 400 »
Denver, Colorade 80204-3581 ’
Re:  Thomas and Laurie Pettinger ~ Range & River Radiology, P.C.
Dear Mr. Mead:
Enclosed with this letter is a copy of a letter dated May 9, 2001 that was sent to GPW &
Associates, the actuarial fiim that supports the Xelan Supplemental Disability Income Insurance
Program. Also enclosed is 2 copy of their response to my letter. I apologize for the delay in
getting this information to you but, as you can see, I just received the response.
I have also enclosed copies of two cases involving the utilization of so-cailed "captive" !
insurance. Although the cases are not directly relevant to Dr. Pettinger's situation, each contains
a discussion of mutual and/or retrospectively rated insurance. These cases indicate that the
Seventh and Ninth Circuit Courts of Appeal clearly recognize the viability and legitimacy of
insurance programs that are analogous to the Xelan Supplemental Disability Income Insurance |
Program. I have highlighted the relevant text in each case. I would ask that you please review at
least the highlighted portion of each case.
In reviewing the response from GPW & Associates, you will note that a disability claim by an |
insured under the Xelan Supplemental Disability Income policy will result in payments to the
insured much greater than the aggregate premiums paid by the insured. This has an obvious
effect on any claims for refund of premium in that it diminishes the assets available to pay such
[WC10TI22 ) § EXIIBIT 8G - pg 49
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June 14, 2001
Page 2

claims to any and all of the pool of insured individuals. In fact, as we have previously discussed,
one of the major variables in determining the amount of any refund of premium is the overall -
experience of the pool of insureds, as well as the investment performance of the underlying
assets of the insurance company. I point this out because in our last conversation you stated that
Dr. Pettinger would ultimately receive back all of his premiums paid. This is simply not true -
because of the pooling of risk that naturally occurs in this insurance program. In addition, I
recently spoke with another advisor who indicated to me that his client, also a physician,
received a 1997 return of premium check from Royal Macabees Life Insurance Company with
respect to his disability income policy. Royal Macabees is a large life insurance company and
this is just an example that illustrates that a return of premium feature is not unusual in a

disability income insurance contract.

Please review this letter and call me at (412) 454-0227 if you have any questions or to ﬁxrther
discuss a resolution of this case.

Sincerely yours,
Anthony M. Tedesco

AMT/sIm
Enclosures
cc: Dr. Thomas Pettinger

EXHIBIT 8G - pg 50
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W LIAMS 3 COULSON

ATTORNEYS AT LAW

TWO CHATHAM CENTER « PITTSBURGH, P4 15219

I5TH FLOOR =
(412) 434-0200 « FAX: (412) 281-6622

ANTHONY M. TEDESCO
(412) 4540227

May 9, 2001

Via fax 602-200-6901 and reguiar mail |

Mr. James H. Gordon, F.S.A.

GPW & Associates

2700 North Third Street . |
Suite 2000

Phoenix, AZ 85004

Xelan Disability Equitv Trust — Information for Internal Revenue Service

Re:

Dear Jim:

As you are aware, I represent Dr. Thomas Pettinger in an income tax case arising from an
Internal Revenue Service audit (individual and corporate) encompassing tax years 1996 and |
1997. The case is now at the administrative appeals level and I am in the process of supplying

additional factual information to the appeals officer, Mr. Eric Mead.

The tax case revolves around Dr. Pettinger's supplemental d?sability_ insurance coverage under *
the Xelan supplemental disability program, as provided to him by his employer, Range and River
Radiology, P.C. I have attached hereto copies of insurance certificates provided to Dr. Pettinger

for 1996 and 1997.

As I understand the mechanics of the group insurance policy, there is no segregation of assets pf
the various insureds and no "firewall” or other protection that would insulate the premiums paid
by one insured from the claims of the other insureds. It has b_een exp!al:ncd to me .that a ‘
hypothetical "account” is tracked for each insured and that this accounting device is necessary
for determination of any refund of premium that may uItin_mter be due an insured. Plez_nse
confirm that my understanding is correct and provide a written summary of t.hg accounting |
system. Also, please confirm that the payment of any disability claim or premium refund under

EMHIBIT 8G - pg 51
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May 9, 2001
Page 2

1
|
|
|
\
|
|
|
|

the program is contingent on the availability of sufficient assets in the insurance company, which
in turn is a function of investment performance and claims experience.

My next area of inquiry is specific to Dr. Pettinger. I must demonstrate to Eric Mead that a |

disability payments to him in excess of premiums paid. Could you prepare a spreadsheet or

‘.
|
disability claim by Dr. Pettinger (assume that it is an "any occupation" claim) will result in i
|
1

summary based on the attached certificates under the following scenarios:

}. Dr. Pettinger files an "any occupation” claim dunn,_. g the first year of the pohcy
after his employer has paid the $100,000 premium, No further preminms are pa:d
and Dr. Pettinger remains disabled until his benefits are exhausted. Please |

illustrate the disability benefits that would be paid.

)
H

Dr. Pettinger files an "any occupation” claim occurring after his employer has ‘

paid the second premium. No further premiums are paid and Dr. Pettinger
remains disabled until his benefits are exhausted. Please illustrate the dxsablhty
benefits that would be paid.

Please call me at (412) 454-0227 if you have any questions.

Sincerely yours,

W
y M. Tedesco

AMTHIm
Enclosures
ce: - Dr. Thomas Pettinger

[WE105430.1 )
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Vis Loy LuE WS idd AL 61923.3 IELAN

NUMBER: 1138 EFFECTIVE DATE: DF”"MBER 31, 1996 !
|

MEMBER/INSURED: RANGE AND RIVER RADIOLOGY, PC/ ISSUE AGE: 33
THOMAS W. PETTINGER GENDER: MALE

OWNER: XELAN DISABILITY EQUITY TRUST
TRUSTEE: ROYAL TRUST CORPORATION OF CANADA, TORONTO, CANADA |

PREMIUM: $100,000 PER YEAR %

BASIC PREMIUM PAYMENT PERIOD; 7 YEARS !
i

NOTE: IF PREMIUM PAYMENTS ARE SUSPENDED, MODFTED OR TERMINATED, THE COMPANY WILL |
RECALCULATE THE BENEFIIS REFLECTED ON THIS CERTIFICATE. |
I

DISABILITY INCOME POLICY - “OWN OCCUPATION" COVERAGE [

. MONTHILY BENEFIT: $10,000
AGGREGATE LIFETIME BENEFIT: 5130 786 PLUS EXPERIENCE ADJUSTMENT ! ol

FACTOR (1) . | !

DISABILITY INCOME POLICY - “ANY OCCUPATION™ COVERAGE -
«  MONTHLY BENEFIT: $10,000 ' ! r

«  AGGREGATE LIFETIME BENEFIT: $336.000 (1) o

ELIMINATION PERIOD: 120 DAYS FOR BOTH “OWN OCCUPATION™ AND “ANY
) OCCUPATION™ BENEFITS

RETURN OF PREMIUM FEATURE:  UPON ELECTION BY THE INSURED, ALL MONIES
CONTAINED IN THE INSURED'S “OWN OCCUPATION"

ACCQUNT WILL BE REFUNDED TO THE INSURED AT F
ANY TIME AFTER 7 YEARS. 1
\

IF DISABILITY OCCURS UNDER SOTH THE “OWN QCCUPATION™ SECTION AND THE “ANY OCCUPATION"

|
SECTION OF THE POLICY, THEN BENEFITS SHALL BE PAID FIRST UNDER THE "OWN CCCUPATION” i
COVERAGE SECTIONOFTHISPOUCYUNTH.IHEAGGREGAIELIFEIIMEBENEFHHAS BEEN PAID, AND THEN i
|

1

o e

-

. ———— o R

UNDER THE “ANY OCCUPATION™ COVERAGE SECTION.

DESTGNATED BENEFICIARY ON THE EVENT OF THE DEATH OF THE
+ MEMBER/INSURED:; ESTATE

(1) THE BENEFITS SHOWN ARE CALCULATED ASSUMING THE FREMIUMS WILL BE PAID DURING TEE POLICY
PERIOD, THE COMPANY SHALL ISSUE AN AMENDED CERTIFICATE AS OF THE ANNUAL ANNIVERSARY DATE
OF COVERAGE TO REFLECT THE BENEFITS PAYABLE BASED ON THE THEN CURRENT PREMIUM PAYMENTS
ON ANINCEPTION TO DATE BASIS. BENEFITS WILL BE PAYABLE UNDER THIS POLICY AND CERTIFICATE
ONLY ON THE BASIS REFLECTED IN H-IEMOSI'RECEHTAL@DWBSUH) BY THE COMPANY AS OF EACH

POLICY OR CERTIFICATE ANNIVERSARY DATE.

AFFROVED: ?mmcs COMPANY i
ZF | |

hd |

\

|

by: EDWARD M.'KLEIST, JR, VICE FRESIDENT
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MEMBER’S CERTIFICATE OF [INSURANCE ‘
XFI AN DISABILITY INSURANCE COMPANY

NUMBER: 1153 EFFECTIVE DATE: DECEMBER 11, 1997
[SSUE AGE: 34

MEMBER/INSURED: RANGE AND RIVER RADIOLOGY, PC/
THOMAS W. PETTINGER GENDER: MALE

OWNER: XELAN DISABILITY EQUITY TRUST
TRUSTEE: ROYAL TRUST CORPORATION OF CANADA, TORONTO, CANADA
PREMIUM: $104,000 PER YEAR '

BASIC PREMIUM PAYMENT PERIOD: 7 YEARS : R

NOTE: IF PREMILM PAYMENTS ARE SUSPENDED, MODEED OR TERMINATED, THE COMPANY WILL ,
RECALCULATE THE BENEFITS REFLECTED ON THIS CERTIFICATE. . o

DISABILITY INCOME POLICY - “OWN QCCUPATION” COVERAGE

b

¢  MONTHLY BENEFIT: $10,000 . .
¢ AGGREGATE LIFETIME BENEFIT: $858.255 PLUS EXPERIENCE ADJUSTMENT
FACTOR (1)
DISABILITY INCOME POLICY - “ANY OCCUPATION" COVERAGE

e  MONTHLY BENEFIT: 510,000 ' :

*»  AGGREGATE LIFETIME BENEFIT; $347,520(1) -

120 DAYS FOR BOTH “OWN OCCUPATION™ AND “ANY
QCCUPATION" BENEFITS

RETURN OF PREMIUUM FEATURE:  UPON ELECTION BY THE INSURED, ALL MONIES
CONTAINED IN THE INSURED'S “OWN OQCCUPATION™

ACCOUNT WILL BE REFUNDED TO THE INSURED AT
ANY TIME AFTER 7 YEARS.

IF DISABILITY OCCURS UNDER BOTH THE “OWN OCCUPATION™ SECTION AND TEE “ANY OCCUPATION™
SECTION OF THE POLICY, THEN BENEFITS SHALL BE PAID FIRST UNDER THE "OWN OCCUPATION™
COVERAGE SECTION OF THIS POLICY UNTIL THE AGGREGATE LIFETIME BENEFIT HAS BEEN PAID, AND THEN

UNDER THE “ANY OCCUPATION™ COVERACE SECTION.

DESIGNATED BENEFICIARY ON THE EVENT OF THE DEATH OF THE :
MEMBER/INSURED:; ESTATE '
(1) THE BENEFITS SHOWN ARE CALCULATED ASSUMING THE PREMIUMS WILL BE PAID DURING THE POLICY
PERIOD. THE COMPANY SHALL ISSUE AN AMENDED CERTIFICATE AS OF THE ANNUAL ANNIVERSARY DATE

OF COVERAGE TO REFLECT THE BENEFTS PAYABRLE BASED ON THE THEN CURRENT PREMIUM PAYMENTS - ‘
ON AN INCEPTION TO DATE SASIS. BENEFITS WILL BE PAYARLE UNDER THIS POLICY AND CERTIFICATE |
ONLY ON THE BASIS REFLECTED IN THE MOST RECENT AMENDMENT ISSUED BY THE COMPANY AS OF EACH

POLICY OR CERTIFICATE ANNIVERSARY DATE.

APPROVED: xézmnm INSZCE czm
by: LESLE S BUCK, PRESIDENT EXHIBIT 8H - pg 54
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Williams Coulson - S

.Attorneys at Law - SR ) :
Two Chatham Center, 15" Floor , ~ 1. - . . L
Pzttsburgh, PA 15219 S : B

Re Xelau D:sablhty Equity 'I'rust Informatmn for Internal Revenue Semce

s

-

DeaerTedesco. - o ' N

This letter is in response to your letter of May 9, 2001. You requested conﬁrmatnon astothe ',

accounting system used by Xelan Disability Insurance Company and two exampleés of the cash

flows under two specific claim scenarios for Dr. Pettinger. .It is our understanding that thls -
information will be prov:ded to the Internal Revenue Service in response to. the tax case S
revolving around Dr., Pettinger’s supplemental disability insurance coverags, as provxded by lus T
employer, Range and River Radiology, P.C., under the Xelan supplemental dlsabﬂlty program

The ] purpose of this letter is to provide you with the mformatxon you requested. :

L Mechamcs of the Xelan D:sablhty Group I"olu:}r

...... 3 i ; ' o a -L:_ . w't?..*jt 3
The econorme J.ucentxve fbr an mdwxdua! or busmess ennty to purchase ms:nafﬁlce thg }ragsf jz
of a fortuitous risk. :Insurance represents an aggregatlon or poolmg of md1v1dual\exgosi1r'e‘§'£hﬁ <
provxdes for 1mprOVed predmtabxhty of ﬁltqre outcomes.’ Th:s poolmg of mdmdu nsk‘r%;

Tigld Fa It e » %

'- ‘-'.-d;. .-:' -~

A9 T

to each m'sure

iy

5. {Umigue’ benefit levels requ:re mainténance

T A Y '._

mdiﬁidual statlst:cs f‘or accountmg pl.irposes' Maiitaii ing po hcy detads such as pre'mmms paid;- N
ey FEUL A 0 S D "lu—n,a-\"‘"]- i A T T T q&. .
mterest accrued, and Iosses paxd are ommon Insurance practi ‘ce. Xe.lan, retaing t&xs,{e}rel rgﬂ Sl .
A uch data are needed for mtemal calc::ﬁla:tipdg_ gnd are useq _fg r the pu"xfﬁose of 3B
detenmmng Xelan habxhhes for pohcy beneﬁts “The maintenance of such accouﬁﬁn'g’ﬂetaﬂ%es A
‘ot indicate that the mdmdual parhclpants have legal nghts to accumulatmg ass

pohcy habﬂmés the f ?partmpants only legal nghts are to recelve the beneﬁts as prowd"‘ﬂ under

"&‘
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Mr. Anthony M. Tedesco, I:.sqmre
Williams Coulson o o
June 12,2000 - ctiici i
Page20f3 T L

The beneﬁts under the Xelan stablhty pohcy present { 1) dlsablhty benefits, and (2) retum of :
premium benefits. The pricing for this coverage is based on an indivisible premiim. -, .The "
insured cannot purchase the policy without paying a premiuim for all contractual beneﬁts and the
policy benefits cannot be bifurcated. The benefits of tlns pohcy are d:splayed in the followmg

.-

graphic. - . : N

: Craﬁhl.l'_ : o R s g
Xelan Disability Benefits R R ’

LI

“Own”, “Any" . i " .
Occupation océqpéﬁon ol B

Health | , — —
No Disability
Premium Refund

i D:sabzhty _B_gng‘its _
As dlsplayed in Graph 1 above, disability benefits are prcmded under one of two states of'

" occupation and “any” occupauon'aEech beneﬁt state includes morbldxty F risk
d consecuuvely T]ns sequentlel own/any? hclessdiicatmn for’ dmaqu L
ents a standard msurance industry:a a'pproach 10 ]on%ft‘érm dlsability contracts

L8 BT S i,r-‘.a.n-. :_':: Sor _.“‘".5

iy s ! 3 :ﬂé‘ :k
es the clauna.nt ta beunable to #vgork at theér‘g,‘_

-

Al :
W0 p quu'
;Mm,wm 3’%-::* chrboy. dl T
g_!'h 2 pUIp sabilt covera €15 to rowde the'claimant: w1th
1= 086 Ofthe ty S g g'ﬁ-. p ..e?,“_"_'hm u,_q‘.-u.o.“. ”d .m{grm
; 1M ¢ 4

ﬁn?il:’mﬂ?. ;ﬁgﬁ@aﬁ?ﬁfﬁﬁ'ﬁé'dhéhﬁfeﬁée ofa msabhn eveq. Cedpation s
verage 15110% of all prériums paid. After, sq;ﬁje : . : ‘tﬁe-secg*ﬁ‘a sta*te

+OCCl ﬁa‘hbn) requxres that for the claJmant tb rei:na.m on-dleabllxty the claxmant mqg‘t e
-;unable to wbrk in “any” occupatton “The desxgn of t_hxs secon_ a.ry' clg&npgency reqmremggjt 15 to s
] ce. 0 occupatlon ‘statéis entered, the

P e ey e
TEMILIMS aid,”

'?im%b f all pr

3 it AT,
i."Return of Premiim Benqﬁr ' e :
At the end of. seven years of insurance coverage an msured may receive a réfund of premmms

Thls refund is based on a percentage of premiums, the expenence of the msured and the overall :
expenence of the msurer. : P . '
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Mr. Anthony M. Tedesco, ):aquu'e _
Williams Coulson - R :

: June 12, 2001 R G Lo . !
Page 3 of 3

. ,
! - R .
)

' lI “Any” Occupatmn Dlsablhty Clmm Examples

r n ,.

(Exhibit I) displays the cash flows under an “any” occupation claim dunng the first year of' _
coverage; the second example (Exhibit IT) assumes an “any” occupation claim dunng the second

year of cdverage. ) i

In Exhibit I, the claimant receives total benefits of $158,000 with a premium of $100,000. :
Monthly payments of $10,000 are made for 15 months, with a final payment of $8,000 in the 16™
month. It is assumed that the reserve will be accredited interest at the nominal rate of 7% per: - :
annum,

Under the second exaniple Exhibit II displays the cash flow for coverage under an “any” -
occupation claim occurring during the second year. In this example, the claimant will recewe
monthly payments of $10,000 for 32 months with a final payment of $3,010 in the 33™ month or .
a total benefit of $323,010. In this example, the premium paid is $204,000. "Again it is assumed

that interest will be credlted at the 7% nominal rate of i mterest

Should you have any additional questions please do not hesitate to contact us at your -
convenience. ‘

Si.[_:gere.ly,

R__gh, ACAS '

THTY o e

R
"‘"..?:’-TR—

Enclosures
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Xeian Insurance Company

Mambar/insured: Range and River Radiclogy, FC

Thomas W Pettinger Issue Age: 33
Effective Date: December 31, 1996 Gender: Male
Annual Premium: $100,000
umq L] Anyﬁ
Morthly Disability Benefit $10,600 $10,000
Example; Only the first years premium has been paid.
Date of Disability: 5110197
Waiting Perlod (Days): 120 Benefits bagin:  9/7/97
Disahility Benefils *own” "AnY” Combined
Monthly Disability Benefit $10,000 $10,6000
Minimum Benefiis $110,000 $144,000
Total Disability Bensfits $110,000 $48,000 $158,000
Benefit Peried io Months 1 5 16
"Any and Own .
Occupation™”  7.00% - Minimum
Disability Earned "Own"
Transaction Total Interast Beginning Occupation
Month Premiumy Rate’ Balance® Benefits
1¢)] (2} {3} (4) (5)
31-Dec-96 $100,000 $0 $96,000 $110,000
31-Jan-87 452 96,452 110,000
28-Feb-57 454 56,908 110,000
31-Mar-97 456 97.363 110,000
30-Apr-97 453 97,821 110,00C
31-May-97 481 98,282 110,000
30-Jun-87 463 98,745 110,000
J1-Jul-97 4265 93,210 110,000
31-Aug-87 467 99,677 110,000
30-Sep-97 469 100,145 110,000
31-Oct-87 425 90,571 100,000
30-Nov-37 379 80,850 90,000
31-Dec-67 334 71,285 80,000
31-Jan-68 2588 61,5713 7¢,000
28-Fab-68 - 243 51,816 80,000
31-Mar-98 187 42,013 50,000-
30-Apr-83 151 32,164 40,000
31-May-88 104 22,268 30,000
30-Jun-98 58 12,326 20,000
31-Jul-98 11 2,337 10,000
31-Aug-98 [6) (7.898) 0
30-Sep-08 (83) (17,783) 0
31-Oct-98 (131) (27,913} 0
30-Nov-98 (179) (38,002 0
31-Dec-88 (226) (48,318) 0
31-Jan-89 (285) (56,584) 0
H:\34897\Xelan Peltinger 2.xis
Benefit Example 4

'Policy Benelfits
Benefits 43%
nownu uAnyu
Occupation QOgcupation
& - N
30 $0
a Q
0 o
0 0
¢] ]
Waiting Period 0
Waiting Period 0
Waiting Period 0
Walting Petiod 0
10,000 )]
10,000 0
10,000 0
10,000 ¢
10,000 0
10,000 v]
10,000 D
10,000 0
10,000 ¥]
10,000 0
10,000 0
0 10,000
0 10,000
0 10,000
0 10,000
0 8,000
D o

i
Exhibit 1

Ending ;

Balance
(8) !

$68,000
98,452
98,905
97,363
97,821
98,782
98,745
89,210
99,677 |
80,146 '
80,571
70,850
61,285
51573
41,816 .
32,013
22,164 |
12,268
2,326
(7.653) |
{17,698) |
(27.783)
(37,313)
{48,092)
(56,318
(56,584) P

W

08/12/01 3}_

Cannulisan
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e’ N
*Any and Cwn
Occupation®  7.00% Minimum Policy Benefits
Disabillty Earned "Own" Banefits 43%
Transaction Total interest Beginning Occupation "Cwn" “Aay"”
Month Premium Rato’ Balance®  Benefits  Occupation Occupation
(1) {2) = 4 ) {®) {7)
28-Feb-89 0 (56,584) o 8 0
Totals $100,000 $56,416 $110,600 $48,000
Notes:

'The gross interest rate, 7%, Is reduced 1.2% for Annual Fees.
%96% of the premiun pald is credited to the beginning balance.

H:\34B97Xelan Peflinger 2.xis
Beneiit Example 1

Ending
Balance

(8)
(56,584)

($52,584)

G
P
W
stz 43

Cenzalrpuns
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Xelan Insurance Company Exhibit
Memberfinsured: Range and River Radiology, PC :
Thomas W Pettinger Issue Age: 33 !
Effective Date: December 31, 1996 Gender: Male !
Annug] Premium; $100,000 .
"Oown® "Any" |
Monthly Disability Benefit $10,000 $10,000 |
|
Exampie; Only the first years premium has been paid. ,
Date of Disability: 9/10/98 |
Wailing Period (Days): 120 Benefils begin:  1/8/98
Disability Benefits . "own” "Any” Combined
Monthly Disahility Benefit 510,000 $10,000 ‘ ) , .
Minimum Benefits $224,400 - $293,760 L - .-
Total Disability Benefits $225,090 $97,820 $323,010 .
Benefit Period jn Months 23 10 33 .
"Any and Own . |
- Occypation®  1.00% Minimum Pollcy Benefits ‘
Disability Earned "own" Benefits 48% {
Transaction Total - Interest  Beginning Occupation “Own" "Any" Ending
Month Premiym Rate’ Balance? Beneiits Cccupation Occupation Balance :
(1) (2) 3 4) (5) (6} N @
31-Dec-36 $100,000 $0 $96,000 $224,400 30 $0 $56,000,
31-Jan-97 452 96,452 224,400 0 0 96,452
28-Feb-37 454 96,908 224,400 a 0 86,906
31-Mar-97 ! 456 97,363 224,400 0 0 97,363,
30-Apr-97 458 97,821 224,400 0 0 97,821,
31-May-97 . 461 98,282 224,400 1] 0 98,282 ;
30-Jun-97 483 93,745 224,400 it Q 98,745
31-Jul97 46§ 99,210 224,400 0 o 9s210|
31-Aug-97 487 99,677 224,400 0 a 99,677,
30-Sep-97 489 100,146 224 400 0 4] 100,146 |
31-Qct-97 472 100,818 224,400 0 0 100518
30-Nov-87 474 101,002 224,400 0 0 101,002
31-Dec-87 104,000 478 201,408 224,400 a 0 201,408 !
31:Jan-98 949 - 202,357 224,400 0 0 202,357 |
28-Feb.98 ‘ 953 203,209 224,400 0 0 203,309 |
31-Mar-88 a57 204,287 224 400 0 ) 204,287
30-Apr-98 : 562 205,229 224 400 0 0 205,229 |
31-May-08B 967 208,195 224 400 0 0 206,185
30-~Jun-98 871 207,167 224,400 o ] 207,187 |
31-Jul-98 8978 208,142 224,400 0 a 208,142 ;
31-Aug-83 880 209,122 224,400 (] 0 209,122 |
30-Sep-98 985 210,107 224,400 Woalting Period o 210,107 !
31-Oct-98 889 211,097 224,400 Waiting Pariod 1] 211,097
30-Nov-98 804 212,081 224,400 Waiting Period 0 212,091 |
31-Dec-98 959 213,000 224,400 Walting Period 0 213,080 G
31-Jan-99 1,004 214,093 224,400 10,000 1] 204,083 P
H:\34897\Xsfan Pettinger 2.xis ﬁ
Benefit Example 2 gef12/01 00
Crmentrunzy

\
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P
*Any and Own
Occupation®  7.00% Minimum Pollcy Benefits
Disablifty Earned *Own" Benefits 48%
Transaction Total Interest Beginning Occupation "Qum” "Any" Ending '
Month  Premium  Rate’  Balance’  Henefis  QOccunafion Occupation  Balance
{1 {2) (3) t4) (5} {5} {7y (8)
28.Feb-99 861 205,054 214,400 10,000 0 195,054
15-Mar-98 919 195,973 204 400 10,000 0] 185,573
15-Apr-89 876 186,849 194,400 10,000 0 176,949
15-May-99 833 177,682 184,400 10,000 Q 167,682
15-Jun-29 780 168,471 174,400 10,000 0 158,471
15-Jul-g8 748 158,218 164,400 10,000 0 149,218
15-Aug-89 703 149,920 154,400 10,000 0 139,920
15-Sep-99 659 ° 140,579 144,400 10,000 0 130,579 T
15-Oct-99 615 131,154 134,400 10,000 0 121,194 -
15.Nov-89  ~ 5N 124,765 124,400 10,000 0 111,765
15-Dec-98 526 112,291 114,400 10,060 Q 102.29%
15-Jan-00 482 102,773 104,400 10,000 0 92,773,
15-Feb-00 437 93210 94,400 10,000 0 83210
15-Mar-00 392 83,602 84,400 10,000 0 73,602'
15-Apr-Q0 347 + 73,948 74,400 - 10,000 a 53,548
15-May-00 301 54,250 64,400 10,000. 0 54,250
15-Jun-00 255  _. 54,505 54,400 10,000 i 44,505 .
15-Jul-00 210 44,715 44,400 1¢,000 g 34,715
15-Aug-00 163 34,878 34,400 10,000 0 24,878
15-Sep-00 117 24,995 24,400 10,000 0 14,995
15-Qct-00 71 15,066 14,400 10,000 0 5,066
15-Nov-00 24 5,090 4,400 5,090 4,910 {4,910)
15-Dec-00 (23) (4,933) 0 0 10,000  {14,933)
15-Jan-01 (70) (15.004) 0 o 10,000  (25,004)
15-Feb-01 (118) (25,121) a 0 10,000  @5121)
15-Mar-01 (165) (35,287) 0 0 10,000 (45,287
15-Apr-01 (213) (45,500) 0 a 10,000  (55,500)
15-May-01 (261) (55,761) 0 0 10,000  (85,761)
15-Jun-01 (310) (65,071) 0 D 10,000 6071,
1 5-Jul-01 (358) (76,429) 0 0 10,000  (88,429)
15-Aug-01 (407) (86,836) 0 0 10,000  (86,836)°
15-Sep-01 (458) (97.282) 0. 0 3,010 (100,302)
15-0ct-01 (472) (100,775) 0 0 0 (100,775,
15-Nov-01 0 {100,775) 0 o] 0 (100,775
Totals $204,000 $26,395 — $225,080 397,820  (§92,815)
Noles: .
* The gross interest rate, 7%, Is reduced 1.2% for Annual Fees.
29g% of the pramium paid is credited to the beginning balance.
|
G
W
H:\34897Xelan Pettinger 2.xis A
Benefit Example 2 08/12/01 .
Caprniranty

i
|
EXHIBIT 81— pg 61







Exhibit 9




Internal Revenue Service
Western Region

‘pate: DEC 21 20M
RANGE AND RIVER RADIOLOGY, P.C.
63 SAGE CREEK ROAD
CODY, WYOMING 82414
AND
RANGE AND RIVER RADIOLOGY, P.C.
707 SHERIDAN AVENUE

Department of the Treasury
Appeals Office

Telephone Number: (303) 844-1957 '

(Not Toll Free)
Refer Reply to: AP:SB:DEN:EAMKGN |
Person to Contact: ERIC A. MEAD

|
|
|

CODY, WYOMING 82414
Employee ID Number: 84-00298

SSN/EIN Number; 83-0315035
Type of Tax: Income |

Last date to file a Tax Cousrt |

- petition: ,
CERTIFIED MAIL HAR 2 1 2002 |
NOTICE OF DEFICIENCY ‘

TAX YEAR ENDED _ " Defidiency '
DECEMBER 31, 1996 $31,002.00 |
$27,189.00 |

DECEMBER 31, 1997

|

i
Sir: *‘
H
Ve have determined that you owe additional tex or other amounts, or both, for the tax year{s) identified above. This
ietter is your NOTICE OF DEFICIENCY as required by law. The enclosed statement shows how we figured the |

defidency. |

If you want to contest this determination in court before making any payment, you have 90 days from the date of this
letter (150 days If this letter is addressed to you outside of the United States) to file a petition with the United States
{U.S.) Tax Court for a redetermination of the deficiency. You can get a copy of the rules for filing a petition and a |
petition form you can use by wiiting to the address befow:

United States Tax Court

400 Second Street, NW

Washington, DC 20217

|

|

|

|

The Tax Court has a simplified procedure for small tax cases when the amount In dispute is $50,000 or less for any |

one tax year. You also can get information about this procedure by writing to the Tax Court, You should write J
promptly if you intend to file a petition with the Tax Court.

|

|

|

I

Send the completed petftion form, a copy of this letter, and copies of all staternents and/or schedules you recelved
with this letter to the Tax Court at the above address, The court cannot consider your case if you file the petition
late. The petition is considered timely filed if the postmark date falls within the prescribed 90 or 150 day period and | |
the envelope containing the petition Is properly addressed with the correct postage, |
|
The time you have to file a petition with the court is set by faw and cannot be extended or suspended. Thus,
contacting the Internal Revenue Service (IRS) for more inforrnation, or receiving other correspondence from the IRS |
won't change the alfowabte period for filing a petition with the Tax Court. !

. |
As required by law, separate notices are sent to husbands and wives. If this letter is addressed to both husband and,
‘ife, and both want to petition the Tax Court, both must sign and file the petition or each must file a separate, signeq

J

EXHIBIT 9 - pg 62

|
I etter RO4(RODNY-cfRev. 4/93} |




1

@ ‘
| | @ |
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-2~

petition. If only one spouse petitions the Tax Court, the full amount of the deficiency will be assessed against the
non-petitioning spouse. If more than one tax year is shown above, you may file one petition form showing all of the |

yaars you are contesting.

You may represent yourself before the Tax Court, or yow may be represented by anyone admitted to practice before
the Tax Court.

"If you decide not to file a petition with the Tax Court, please sign the enclosed waiver form and return it to us at the
IRS address on the top of the first page of this letter. This will permit us to assess the deficiency quickly and can help

limit the accumulation of interest. The enclosed envelope is for your convenience. .

If you decide not to sign and retum the waiver, and you don't file a petition with the Tax Court within the time llmn:,
the law requires us to assess and bifl you for the deficiency aftér 90 days from the date of this letter (150 days if this‘

letter is addressed to you outside the United States).

If you are a C corporation, under Internal Revenue Codae Section 6621(c), large corporate underpayrments may be
subject to a higher rate of interest than the normal rate of Interest for underpayments. i

1f you have questions about this letter, you may write to or call the contact person whose name, telephone number,

and IRS address are shown on the first page of this letter.- If you write, please include your telephone number, the

best time for us to call you If we need more information, and a copy of this letter to help us identify your '

account. Keep the original letter for your records. If you prefer to call and the telephone number is outside your *

local calling area, there wilt be a long distance charge fo you. _

The contact person identified on the front of this letter can access your tax information and help you get
answers. You also have the right to contact the office of the Taxpayer Advocate. You can call 1-877-777-4778 and
sk far Taxpayer Advacate assistance. Or you can contact the Taxpayer Advocate for the IRS office that lssued this
notice of deficiency by calling (208) 334-1324 or writing to the Taxpayer Advocate, 550 West Fort Street, Box 041,
Boise, ID B3724. Taxpayer Advocate assistance is not a substitute for established IRS procedures such as the formal
appeals process. The Taxpayer Advocate is not able to reverse legally correct tax determinations, nor extend the
time fixed by law that you have to file a petition in the U.S. Tax Court. The Taxpayer Advocate can, however, see
that a tax matter that may not have been resolved through normal channels gets prompt and proper handling.

Thank you for your copperation.

Sincerely,

Charles O. Rossott]
Commissioner ,

D%zmqéf door

Appeals Team Manager

Enclosures
Copy of this letter
Envelope
Form 4089
Statement
c: SV, MC SWANE
A.M. TEDESCO

EXHIBIT 9 -pg 63
. |
Letter 894(RO}J-c(Rev. 4/93) |



AP:SB:DEN:EAM: KGN

Depariment of the Treasury - Internal Revenue Service
Neotice of Deficiency - Waiver

Form 4089

RANGE AND RIVER RADIOLOGY, P.C.

63 SAGE CREEK ROAD AND
CODY, WYOMING B2414

707 SHERIDAN AVENUE !
CODY, WYOMING 82414

Kind of Tax - Income
Tax Year Ended Deficiency
DECEMBER 31, 1996  $31,002.00 |
DECEMBER 31, 1997 $27,189.00 (L

-
-
4

See the attached explanation for the above deficiencies
I consent to the immediate assessment and collection of the deficiencies
and penalties) shown above, plus any interest provided by law.
Taxpayex's
Representative
Sign Here Date
Corporate
me
~urporate
Officer's
Signature Date

Nole: If you conser 10 the asscesment of the amounts shown in this waiver, please sign and setumn it in csder (o limil the sccumelotion ol interest and expediic our bill to you  Your conser will not
prevent you o filing o clainy for tefond {after you fave pald the tax) if yau later belicve you are sz emilled N will nod preveat us froun Yater derermining. if necessary. that you owe additional tax;

ot will it extend the lime provided by faw [or eilher oction
Il'you Iater £ile 2 clalm and the Inlcmal Revenue Service disallows it. you may file suit for eefund in o district coutt or in the Urited States Cloims Court, byt you may el [Hle o prtltion with

the United Staies Tax Coun . ,
. I

{increase in: tax

WHO MUST 510N \
I thds waiver s for any yeorfs) for which you Gled o joint return, bath you and your spousc must sign (hs erigina) und doplicate of this form  Sign your mame exactly o3 it appears on the

return, 1f' you are octing under poswer of allomey for yeur spouse. you may sipn as agent For him of ber.
Fur on opent or altamey acting mder a power of alfomey. & power of adomey must bt seat with il form If okt was not provionsty filed.
Fora person actiag in 2 Rduclary capacity {executor, adminkstator, trustce). ffle Form 56, Notlse Concarning Fiduciary Relationship, with this Form if onz vt ool previpusly filed
For o corporatfon, enter (ke pame of the corparation followed by the sipuatires and tide of the alTicer(s) aulhorized 1o sign
Il you agree please sign one copy and returm if; keep Lhe other copy for yout records

Copy to:

A.M. TEDESCO . 5. MC SWANE
TWO CHATHAM CENTER, #1500 AND 1225 W CALIFORNIA LN
PITTSBURGH, PA 15219 ARLINGTON, TEXAS 76015

Form 4089
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STATEMENT - INCOME TAX CHANGES

Form 5278
SCHEDULE 1
NAME(S) OF TAXPAYERS
RANGE AND RIVER RADIOLOGY, PC
TAX YEAR(S) ENDED
DECEMBER 31, DECEMBER 33,
1. __ADJUSTMENTS TO INCOME 1996 1987
3. DISABILITY TRUST EXPENSE $96,000.00 $114,240.00
b. NET OPERATING LOSS DEDUCTION . 7,423.00
[
d.
1,
£,
2. TOTAL ADJUSTMENTS- SEE SCHEDULE 2 FOR EXPLANATIONS $95,000.00 $121.663.00
3. TAXABLE INCOME AS SHOWN IN T+ RETURN {7,423.00) {43,981.00)
4. TAXABLE INCOME AS REVISED $88,577.00 $77,662.00
5. TAX- SEE SCHEDULE 2 31,002.00 27,188.00
6.  LESS CREDITS
a.
b.
C.
7. BALANCE $31,002.00 $27,189.00
B. PLUS
a.
b.
C.
9, TOTAL CORRECTED INCOME TAX LIABILITY $31,002.00 $27,185.00
10, LESS TAX SHOWN ON THE RETURN OR AS PREVIOUSLY ADJUSTED NONE NONE
11,
12, INCREASE IN TAX $31,002.00 $27,189.00
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RANGE AND RIVER RADIOLOGY, PC SCHEDULE 2

EXPLANATION OF ADJUSTMENTS

TAXABLE YEARS ENDED DECEMBER 31, 1996 AND DECEMBER 31, 1997

{a) The 1986 and 1997 deductions for disability trust payments are reduced $96,000.00 for 1996 and
$114,240.00 for 1997 because: it has not been established that any of these amounts was for ordinary and
necessary business expenses, was expended for the purpose designated or that any of these amounts met
the requirements of Section 162 of the Intemal Ravenue Code, Therefore, taxable Intome is Increased

$95,000.00 for 1996 and $114,240.00 for 1997.

(b) The $7,723.00 shown on the 1937 return as a net operating loss deduction carried from 1996 is not
allowed because it has not been established that any amount of deductible loss was sustained in 1996.

Therefore, taxable income for 1997 s increased $7,423.00.

TAX COMPUTATION

;Since the principal activity of the corporation consists of the performance of personal services that are
performed by the employee-owner of the corporation, the corporation is a personal service corporation.
Therefore, the tax liability of the corporation is computed using a flat rate of thirty-five percent of taxable

income, as determined,
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Internal Reventre Service Department of the Treasury
Appeals Dffice

Western Region
1244 Speer Boulevard, Suite 400
Date: DEC 2 1 2001 Denver, Colorado 80204-3581

THOMAS W. PETTINGER AND LAURIE D. PEVTINGER

63 SAGE CREEK ROAD

CODY, WYOMING 82414-95672
Telephone Number: {303) 844-1557
{Not Toll Free)
Refer Reply to: AP:SB:DEN:EAM:KGN

Person to Contact: ERIC A. MEAD
Employee LD, Number: 84-00298

SSN/EIN Number: 466-27-7529
Type of Tax: Income

"~
st

Last date to file a Tax Comt
petition:
CERTIFIED MAIL HAR 21 o
NOTICE OF DEFICIENCY
— TAXYEAR ENDED . ~Defidency...
DECEMBER 31, 1996 $38,255.00
$45,254.00

DECEMBER 31, 1957

Ar. and Mrs. Pettinger:

We have determined that you owe additional tax or other amounts, or both, for the tax year(s) identified above. This
letter is your NOTICE OF DEFICIENCY as required by law. The enclosed statement shows how we figured the

deficlency.

If you want to contest this determination in court before making any payment, you have 90 days from the date of this
letter (150 days if this letter is addressed to you outside of the United States) to file a petition with the United States
(U.S.) Tax Court for a redetermination of the deficiency, You can get a copy of the rules for filing a petition and a

petition form you can use by writing to the address below:
United States Tax Court

400 Secand Street, NW
Washington, DC 20217

The Tax Court has a simplified procedure for small tax cases when the amount in dispute is $50,000 or less for any one
tox year. You also can get Information about this procedure by writing to the Tax Court. You should write promptly if

you intend to file a petition with the Tax Court,

Send the completed petition form, a copy of this letter, and copies of all statements andfor schedules you received with
this fetter to the Tax Court at the above address. The court cannot consider your case if you file the petition fate. The
petition is considered timely filed IF the postmark date falls within the prescribed 90 or 15D day period and the envelope

containing the petition is properly addressed with the correct postage.

The time you have to file a petition with the court is set by law and cannot be extended or suspended. Thus, contacting
the Internal Revenue Service (IRS) for more information, or receiving other correspondence from the IRS won't change

the allowable period for filing a petition with the Tax Court.
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As required by law, separate notices are sent to husbands and wives. If this letter is addressed to both husband and
wife, and both want to petition the Tax Court, both must sign and file the petition or each must file a separate, signed
petition. If only one spouse petitions the Tax Court, the full amount of the deficiency will be assessed against the nbn-
petitioning spouse. If more than one tax year is shown above, you may file one petition form showing ali of the Vears

you are contesting.

You may represent yourself before the Tax Court, or you may be represented by anyone admitted to practice before the
Tax Court.

If you decide nat to file a petition with the Tax Court, please sign the enclosed walver form and return it to us at the
IRS address on the top of the first page of this letter. This will permit us to assess the deficiency quickly and can help

Jimit the accumulation of interest. The enciosed envelope is for your convenience.

1f you decide not to sign and return the waiver, and you don't file a petition with the Tax Court within the time fimit, the
law requires us to assess and bill you for the deficiency after 90 days from the date of this letter (150 days if this letter

is addressed to you autside the United States).

If you have questions about this letter, you may write fo or call the contact person whose name, tefephone number,.
and IRS address are shown on the first page of this letter. If you write, please include your telephone number, the best
time for us to call you if we need more information, and a copy of this letter to help us identify your account. Keep the
original letter for your records. If you prefer to call and the telephone number is outside your local calling area, there

will be a long distance charge to you.

The contact person identified on the front of this fetter can access your tax information and help you get answers. You
1iso have the right to contact the office of the Taxpayer Advocate. You can call 1-877-777-4778 and ask for Taxpayer
Advocate assistance. Or you can contact the Taxpayer Advacate for the IRS office that (ssued this notice of deficiency
by calling or writing to the Taxpayer Advocate, 600 17 Street, Stop 1005, Denver, Co 80202. Taxpayer Advocate
assistance Is not a substitute for established IRS procedures such as the fonnal appeals process. The Taxpayer
Advocate is not able to reverse legally correct tax determinations, nor extend the time fixed by law that you have to file
a petition in the U.S. Tax Court. The Taxpayer Advocate can, however, see that a tax matter that may not have been

resolved through normal channels gets prompt and proper handling. ,

Thank you for your cooperation.
Sincerely, .

Charles D. Rossotti
Commissioner

jmw e

Appeals Team Mahager !

Enclosures _ !
Copy of this letter ‘
Envelope
Form 4089
Statement i

c: A.M. TEDESCO

S.V. MC SWANE
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Form 4089 AP:SB:DEN:EAM: KGN

Department of the Treasury - Internal Revenue Service
Notice of Deficiency -~ Waiver

THOMAS W. PETTINGER AND LAURIE D. PETTINGER
63 SAGE CREEK ROAD . ,
CODY, WYOMING 82414-9672

Kind of Pax - Income
Tax Year Ended Deficiency
DECEMBER 31, 1996 $38,255.00
Lo $45,254.00

DECEMBER 31, 1997

-y

See the at‘tached explanation for the above deficiencies
1 consent to the immediate assessment and collection of the deficiencies
and penalties) shown above, plus any mterest provided by law.

Your
Signature Date
If A Joint Return Was Filed
Spouse’s

Signature ‘ Date
Taxpayer's

Representative

Bign Here Date

{increase in tax

Note: 1f you consent to the assessment of Lhe amounts shown In this walver, please sign and ceturn It Ip order to Imit the accumulalion of Intarest and expedite our bill to you
Your consent will not prevent you from fillng a daim for refund [after you have pald the tax) If you later believe you are sp entitled. It will not prevent us from later determining, IF

necessary, that you owe addittonal tax; nor will it extend the Ume provided by law for either ection.
If your later file 3 ddaim and the Intemma! Revenue Service disallows It, you may Me sult for refund In a district court or In the United States Clalms Court, but you may not hle &

petiian with the United States Tax Court
WHO MUST SIGN
I this walver Is for any year(s) for which you #ed a joint return, bath you 2nd your spouse must sign ma original and duplicate of this form.  Sign your name exactly a5 It appears

on the retum. If you are acting under power of sitorney for your spouse, you may sign as agent, for him or her.
For an agent or attormey acng under a power of attomey, a power of attomey must be sent with this form ¥ one was not previously filed.
For 3 person acting In a Niduclary capadty fexecutor, administater, tustee), flle Form 56, Notire Concerning Fidudiary Relationship, with this form i one was not praviously fited
For 3 corporation, enter the name of the corporation foliowed by the signatures and title of the officer(s) authorized ta sign
M you agree, plense sign one copy and retum it; keep the other copy for your records

Copy to:

A.M. TEDESCO 5.V. MC SWANE
TWO CHATHAM CENTER, #1500 AND 1225 W. CALIFORNIA LN
PITTSBURGH, PA 15219 ARLINGTON, TX 76015
Form 4089
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Form 5278 STATEMENT - INCOME TAX CHANGES .
SCHEDULE 1
NAME(S) OF TAXPAYERS
THOMAS W. PETTINGER AND LAURIE D. PETTINGER
‘ TAX YEAR(S) ENDED
DECEMBER 31, DECEMBER 31,
1. ADIUSTMENTS TQ INCOME 1995 1997
a. GROSS INCOME FROM DIVIDENDS L $06,000.00 $114,240.00
b. DEDUCTION FOR PERSONAL EXEMPTIONS 612.00 -
C,
d.
e, .
2. TOTAL ADJUSTMENTS- SEE SCHEDULE 2 FOR EXPLANATIONS $96,612.00 $114,240.00
3. TAXABLE INCOME AS SHOWN IN T+ RETURN 287,397.00 355,404.00
4. TAXABLE INCOME AS REVISED $384,009.00 $469,644.00
5. TAX 127,068.00 160,250,00
6.  LESS CREDITS
a.
b.
C,
7. BALANCE $127,068.00 $160,290.00
8. PLUS
a. .
b’ :
1
C. .
9. TOTAL CORRECTED INCOME TAX LIABILITY §127,068.00 $160,290.00
10. LESS TAX SHOWN ON THE RETURN OR AS PREVIOUSLY ADJUSTED 88,609.00 115,036.00
11. ADIUSTMENT TO THE EARNED INCOME CREDIT
12. INCREASE IN TAX $38,259.00 $45,254,00
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THOMAS W. PETTINGER AND LAURIE D. PETTINGER SCHEDULE 2

EXPLANATION OF ADTUSTMENTS

(a) During 1956 and 1997, Range and River Radiclogy, P.C. made payments to you, or for your benefit.
These items constitute dividend income under Sections 301 and 316 of the Internal Revenue Code and are
includable in gross income in the amounts of $96,000.00 for 1996 and $114,240.00 for 1997.

(b) Pue to an Increase in the amount of adjusted gross income, the 1996 deduction for personal
exemptions is decreased as shown and taxable income is increased accordingly.
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Thomas N. Long

D. Scott Rebinson

Thomas N. Long, P C.

PO Box &7

Cheyenne, WY 82003-0087
(307) 633-0710

(307) 635-0413 fax

FILED
DISTRICT COURT
DiaERiGT OF WYOMING

OCT 21 2004

A. Grless, Clerk
Betty Cheyenne

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF WYOMING

RANGE & RIVER RADIOLOGY, P.C.
a Wyoming professional corporation, and
THOMAS W. and LAURIE D.

PETTINGER,
Plaintiffs,

vs.

UNITED STATES OF AMERICA,
Defendant.

04CV0299-D

Civil Action No.

COMPLAINT

Plaintiffs, RANGE & RIVER RADIOLOGY, P.C., and THOMAS W. and LAURIE

D. PETTINGER, by and through their undersigned counsel, for their Complaint for Refund

of Taxes against Defendant United States of America allege as follows:
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I. PARTIES
1. Plaintiff RANGE & RIVER RADIOLOGY, P.C., is a professional

corporation incorporated in and licensed to do business as a medical practice in the State of
Wyoming, with its offices and principal place of business at 63 Sage Creek Road, Cody,

Wyoming 82414. The Plaintiff has an EIN nuinber of 83-0315035.
2. Plaintiffs ’IHOMA_S W. and LAURIE D. PETTINGER are residents of

.— Wyoming, with their address at 63 Sage Creek Road, Cody, Wyoming 82414. Thomas W.
and Laurie D. Pettinger have social security numbers of 466-27-752% and 204-56-0087,
respectively.

3. The Defendant is the United States of Amnerica, and is the proper party of

interest for this action seeking refund of money paid to the Intemnal Revenue Service.

II. JURISDICTION AND VENUE

4. This is a suit arising under the Intemnal Revenue Code of 1986, asserting

claims for refund of taxes erroneonsly assessed against, collected from, and paid by

Plaintiffs.

5. Jurisdiction over this action 1s coaferred upon this Court by 28 U.8.C. §§
1331, 1340, and 1346(a)(1) and 26 U.S.C. §§ 6532(r), 7402, énd 7422,

6. Venue is proper in this Courf under 28 U.S.C. §§ 1391(e) and 1402 for the

reasons that a substantial part of the events or omissions giving rise to Plaintiffs’ claims
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occurred in the judicial district of Wyoming and that Plaintiff Range & River Radiology,
P.C,, has its principal place of business in Wyoming, and Plaintiffs Thomas W. and Laurie
D. Pettinger have their residence in Wyoming.
11, STATEMENT OF CLAIMS
7. By this reference, pai‘égraphs 1-6 above are fully incorporated as though the
‘samne were set forth fully herein. Co : N

8. On or about December 21, 2001, the Internal Revenue Service issued two :
Notices of Deficiency, one to Plaintiff Range & River Radiology, P.C., and one to Plaintiffs
Thomas W. and Laurie D. Pettinger.

9. The Notice of Deficiency issued to Plaintiff Range & River Radiology, P.C.
asserted additional income taxes in the amount of $31,002 for the calendar year ending 1996
and $27,189 for the calendar year ending December 31, 1997. A true end correct copy of
this Notice of Deficiency is attached hereto, and incorporated by reference as Exhibit A.

10.  The Notice of Deficiency issued to Plaintiffs Thomas W. and Laurie D.
Petiinger asserted additional income taxes in the amount of $38,259 for the calendar year
ending 1996 and $45,254 for the calendar year ending December 31, 1997. A true and

correct copy of this Notice of Deficiency is attached hereto, and incorporated by reference

as Exhibit B.

3 ‘ J
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11.  These asserted deficiencies for the 1996 and 1997 years were subsequently

assessed against Plaintiff Range & River Radiology, P.C. and Plaintiffs Thomas W. and

Laurie D, Pettinger.
12.  Onorabout Junell, 2002, Plaintiff Range & River Radiology, P.C. paid to

the Uﬁ!ited States Treesury the entire asserted deficiency in tax for the calendar year 1996,
plus interest, fora tot;I ﬁayment of 348,003, which was applied to the assessment made

against Plaintiff Range & River Radiology, P.C. ;
13.  Onorabout Junell, 2002, Plaintiff Range & River Radiology, P.C. paid to

the United States Treasury the entire asserted deficiency in tak for the calendar year 1997,
plus interest, for a total payment of $37,674.63, which was applied to the assessment made

against Plaintiff Range & River Radiology, P.C.
14.  Onor about Junell, 2002, Plaintiffs Thomas W. and Laurie D. Pettinger paid

to the United States Treasury the entire asserted deficiency in tax for the calendar year 1996, |
plus interest, for a total payment of $58,166.20, which was applied to the assessment made

against Plaintiffs Thomas W. and Laurie D. Pettinger for 1996.
15, Onorabout Junell, 2002, Plaintiffs Thoras W. and Laurie D. Péftinger paid

to the United States Treasury the entire asserted deficiency in tax for the calendar year 1997,
plus interest, for a total payment of $62,925 .22, which was applied to the assessment made

against Plaintiffs Thomas W. and Laurie D. Pettinger for 1997.
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16.  On or about January 16, 2004, Plaintiff Range & River Radiology, P.C. filed

a Claim for Refund, Fonn 1120X, claiming a refund of the payment it made of the

assessment made against it for the calendar year ending December 31, 1996. This claim

was mailed to the IRS Service Center at Ogden, Utah 84201-0013. A true and correct copy

of said Claim for Refund is attached hereto as Exhibit C. (
17.  The IRS Has not allowed Plaintiff Range & River Radiology, P.C.’s claim

with respect to its 1996 taxable year, and more than six months have expired since the claim

was filed with the IRS.
18.  On or about Janvary 16, 2004, Plaintiff Range & River Radialogy, P.C . filed

a Claim for Refund, Form 1120X, claiming a refund of the payment it made of the
assessment made against it for the calendar year ending December 31, 1997. This claim
was mailed to the IRS Service Center at Ogden, Utah 84201-0013. A true and correct copy

of said Claim forf Refund is attached hereto as Exhibit D.

19.  On March 1, 2004, thé Internal Revenue Service issued a Motice of
Disallowance to Plaintiff Range & River Radiology, P.C.with respect to the Claim for
Refund for the 1997 taxable year, denying the claim in its entirety. A true and cotrect copy

of said Notice of Disallowance is attached hereto as Exhibit E.

20.  On or about Jenvary 16, 2004, Plaintiffs Thomas W. and Laurie D. Pettinger

filed a Claim for Refund, Form [040X, claiming a refund of the payment they made of the
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assessment made against them for the calendar year ending December 31, 1996. This claim
was mailed to the IRS Service Center at Fresno, California 93888. A true and correct copy

of said Claim for Refund is attached hereto as Exhibit F.
21.  On or about Janvary 16, 2004, Plaintiffs Thomas W. and Laurie D. Pettinger

filed a Claim for Refund, Form 1040X, claiming a refund of the payment they made of the

‘assessment made against them for the calendar year ending December 31, 1997. This claim

was mailed to the IRS Service Center at Fresno, California 93888. A true and correct copy
of said Ciaim for Refund is attached hereto as Exhibit G.

22.  On May 7, 2004, the Internal Revenue Service issued a Notice of
Disallowance with respect fo the Claims for Refiund made by Plaintiffs Thomas W. and
Laurie D, Pettinger for the years 1996 and 1997, denying the claims in their entirety. A true
and correct copy of said Notice of Disallowance is attached hereto as Exhibit H.

23. . As grounds for recovery, Plaintiffs incorporate by reference the averments
contained in the attached Claims for Refund.

24.  The assessment and collection of the additional taxeé from Plaintiffs were
erroneous and illegal.

25.  Plaintiff Range & River Radioclogy, P.C. is entitled to a refund from
Defendant for all monies paid to the United States Treasury in the amount of $85,677.82,

plus statutory interest thereon, no part of which has been repaid to Plaintiff.
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26.  Plaintiffs Thomas W. and Laurie D. Pettinger are entitled to a refund from
Defendant for all monies paid to the United States Treasury in the amount of $121,091.44,

plus statutory interest thereon, no part of which has been repaid to Plaintiffs.

27.  Plaintiffs are the sole owners of their claims against the Defendant and have

made no assignment of said claims.
IV. PRAYER FOR RELIEF

WHEREFORE, Plaintiffs pray:
28.  For judgment against the Defendant in the amount of $85,677.82 in favor of

Plaintiff Range & River Radiology, P.C., together with interest, costs, and attomeys fees as

provided by law.

29.  For judgment against the Defendant in the amount of $121,091.44 in favor of
Plaintiffs Thomas W, and Laurie D, Pettinger, together with interest, costs, and attorneys

fees as provided by law.

30.  For adetenmination that the assessment mede against Plaintiffs Range River
Radiology, P.C. and Thomas W. and Laurie D. Pettinger for the calendar years ending : |
December 31, 1996 and December 31, 1997, is erroneous and illegal.

31.  For such other and further relief'as the Cowrt inay deem appropriate.

E -
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DATED this 21% day of October, 2004.
Attorneys for Plaintiffs,

Thomas N. Long

() Lot/ ftoritss

D. Scott Robinson

Thomas N. Long, P.C.
2120 Carey Avenue, Snite 300 J
P.O. Box 87

Cheyenne, WY 82003-0087

(307) 635-0710

(307) 635-0413 fax

Plaintiffs’ Address: ;
Range & River Radiology, P.C. !
Thomas W. and Laurie D. Pettinger

63 Sage Creek Road,

Cody, Wyoming 82414
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Internal Revenue Service Department of the Treasury

Western Region Appesls Office

Pate: BEG 21 200

RANGE AND RIVER RADIOLOGY, P.C.

63 SAGE CREEK ROAD

CODY, WYOMING 82414 ‘

AND Telephone Number: (303) 844-1557

RANGE AND RIVER RADIOLOGY, P.C. {Not Tell Free)

707 SHERIDAN AVENUE Refer Reply to; AP:SB:DEN;EAM:GN
Person to Contact: ERIC A. MEAD

CODY, WYOMING 82414
Employes ID Number: 84-00298

SSN/EIN Number: 83-0315035
Type of Tax: Income

Last date to file a Tax Court

petition:
CERTIFIED MAKL MAR 2 1 2002
NOTICE OF DEFICIENCY
TAX YEAR ENDED : Deficlency
DECEMBER 31, 1596 $31,002.00
DECEMBER 31, 1997 $27,189.00
Sir:

We have detennined that you owe adoltipnal tax or other amounts, or both, for the tax year(s) identified above. This
letter Is your NOTICE OF DEFICIENCY as required by law. The enciosed statement shows how we figured the

defdency.

IF you want to contest this determination In court before making any payrent, you have 90 days from the date of this
letter {150 days I this letter Is addressed to you outside of the United States) to file a petition with the United States
{U.5.) Tax Court for a redetermination of the deficiency. You can get a copy of the rules for filing a petition and a

petition forrh you can use by writing to the address below:
United States Tax Court

400 Second Street, NW
Washington, DC 20217

The Tax Court has a simpfified procedure for small t2x cases when the amount in dispute Is $50,000 or less for any
onie tax year. Yout also can get information about this procedure by writing to the Tax Court. You should write
promptly If yau Intend to file a petitlon with the Tax Court.

Send the completad petition form, a copy of this letter, and coples of all statements and/or schedules you recelved
with this letter to the Tax Court at the shove address. The court cannot consider your tase If you file the petition
late. The petiion Is considered timely filed I the postmark date Talls within the prescribad 50 or 150 day peticd apd
the envelope contalning the petition is properly addressed with the cottect postage.

The time you have to file @ petition with the court is set by Jaw and cannot be extended or suspended. Thus,
cantacting the Internal Revenue Service (IRS) for more Information, or recelving other cormespondence from the IRS

won't change the allowable perlod for filing a petition with the Tax Cott.

As required by law, separate notices are sent to husbands and wives. I this letter Is addressed to both husband and
wife, and both want to petition the Tax Court, both must sign and fle the petition or each must file a separate, signed

—— m e =
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petition, If only one spouse petitions the Tax Court, the full smount of the deficfency will be assessed against the
non-petitioning spouse. If more than one tax year Is shown above, you may file one petition form showing 2ff of the

years you are contesting. )
You may represent yourselF before tha Tax Court, or you may be represented by anyona admiited o practice before
the Tax Court.

If you dedide not to file & petiton with the Tax Court, please sign the enclosed walver form and return it to us at the
IRS address on the top of the first paga of this lettel. This will permit us 1o assess the deficiency quickly and can help

Himit the accumutation of interest. The enclosed envelape [s for your convenience,

If you decide not to slgn end return tha walver, and you don't file a petition with the Tax Court within the time fimit,
the law requires us to assess and bill you for the deficlency after 90 days from the date of this letter (150 days FF this

letter is addressed o you outslde the United States).

If you are e € corporation, under Internal Revenue Code Section 5621(c), farge corporate underpayments may be :
subjett to a higher rate of interest than the normal rate of Interest for underpayments. !

If you have guestions about this letter, you may write to or call the contact person whose name, telephone number,
and IRS address are shown on the first page of this letter. 1f you write, please Include your telephone number, the
best Yme for us to call yoy IF we need more Information, and a copy of this letter to help us identify your

account. Keep the orlginal letter for your records, IF you prefer to call and the telephone numbsr s outside your

lotal calling ares, there will be a long distance charge to you.

The contact person identified on the front of this letter can access your tax Information and help you get

answers. You also have the right to contact the office of the Taxpayer Advozte. You @n call 1-877-777-9778 and |
ask for Taxpayer Advocate assistance. Or you n contact the Taxpayer Advocate Sor the IRS office that Issued this
-notice of defidency by calling (208) 334-1324 or writing to the Taxpayer Advocate, S50 West Fort Street, Box 041,
Bolse, ID B3724. Taxpayer Advocate assistance is not a substitute for established IRS procedures such as the formal
appeals process. The Taxpayer Advocate is not able to reverse legally comect tex determinations, nor extend the
time Fixed by law that you have to fle a pelition In the U.S. Tax Court. The Taxpayer Advotete can, however, see
that a tax matter that may not have been resolved through normal channels gets prompt and proper handling.

Thank you for your cooperation.
Sincerely, ,

Charles Q. Rogsotti
Commilssioner
By

/ z‘t.( a;-.—uéé@e\_

Appeals Tearn Manager

Enclosures
~ Copy of this letter ‘
Envelope i
Form 4089 ’
Statement
c: 5.V. MC SWANE
AM, TEDESCO
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i Form 4088 AP:5B:DEN: EAM: KGN
i Department of the Treasury - Internal Revenue Service
Notice of Deficiency - Waiver
RANGE AND RIVER RADIOLOGY, P.C.
63 SAGE CREEK RDAD AND 707 SHERIDAN AVENUE
LoDy, WYOMING B24914 CODY, WYOMING B2414
Kind of‘:{'ax -~ _Income
Tax Year Ended peficiency
DECEMBER 31, 1996 $31,002.00
$27,185.00

! DECEMBER 31, 1997

See the attached explanation foxr the above deficiencies
I consent to the immediate assessment and collection of the deficiencies

and penalties] shown abova, plus any interest provided by law,
Taxpayer's

Representative

Sign Here Date
Corporate

Hame

Corporate

Oificer’s . :

Signatyre Date

{increase in tay °

Hole: If yag consent 1o Lhe I of the shwm b i walver, ploare sige sad retes it i pder bo lill he acromulatios of interce! ond crpedite our bill t0 yoo - Yoot tonted will eot |
frem Filing w clsim for cofimd {after yoa bave pofd M tex} if you eer belizve you 2 s emtitled B will 07 prevent &s fiom Biter detormintng if acceceyy, tot yog aine eddifoml oy

preveat you
nor will iLextend ibe ime provided by law for either octien

1 yeaa hotee K= 2 clsien wod ihe Jetems) Revemve Service diallowe b, yob ocy itz exit for refmd Tn o diicfes coun ar {n the Usited States Claims Court, bif yow may e file a petliion with
the Unlied Sm:: Tax Conrt

WHO MUST SICN
1i°ehls wolver it for ey yrer(s] for which you fled a Joinf respm, both yeo cod yoot spomic et sign the ariginal and dupfitsts of s form  STew your nome exszily ss i eppeass oa tha

relom I yen ore neting order power o allomsy mnwmmmy:rwuunl for ki Grher, "
For tn epent of oftomey ocilng tnder ¢ potwer of aitamiy, 8 povrer of atidinisy wicx be real with thi form IT ons wex oot p:cvlnsiy fided
For 8 peqush exting fa s (dfoclary eopsoily {exteutor, afmindrirator, trestes), (k Form 36, Notles G fnp Fidh stiehip. with this foon i one i oot evimasy Sled
For 8 carporailyn, exier the rame of the corporailon fhliztved by 1he signatires and (e of the vfficerx) potkarized o :%:n
Ifyoa ogree, plewse cipn one copy sed rebum b Ezp Ihe cilier copy fof your meods

Copy Eo:
A.M. TEDESCD 5.V. MU SWANE

T{ND CHATHAM CENTER, #1500 AND 1225 W CALIFORNIA LN
PITTSBURGH, PA 15219 ARLINGTON, TEXAS 76015

Form 4089
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STATEMENT -~ INCOME TAX CHANGES

Formn 5278
SCHEDULE 1

NAME(S) OF TAXPAYERS

RANGE AND RIVER RADIOLOGY, PC

TAX YEAR(S) ENDED
) DECEMBER 31, DECEMBER 31,

1. ADJUSTMENTS TO INCOME 1998 - 1997

a. _ DISABIITY TRUST EXPENSE $96,000,00 $114,240.00

b. __NET OPERATING LOSS DEDUCTION - 7,422.00

C.

d.

B.
2. _TOTAL ADJUSTMENTS- SEE SCHEDULE 2 FOR EXPLANATIONS | _$86,000,00 $121,653.00
3, _ TAXABLE INCOME AS SHOWN IN T+ RETURN {7,423.00) (43,881.00)
4. TAXABLE INCOME AS REVISED $88,677.00 §77.682.00
5. TAX - SEESCHEDULE 2 31,002.00 27,189.00
6. LESS CREDITS

a.

b.

C.
7. BALANCE §31,002.00 $27,185.00
8. PLS

a.

b.

C.
9,  TOTAL CORRECTED INCOME TAX LIABTLITY §51,002.00 $27,189.00
10, _LESS TAX SHOWN ON THE REFURN OR AS PREVIOUSLY ADJUSTED NONE NONE
11,
12. JNCREASE IN TAX $31,002.00 $77,185,00
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Internal Revenue Service Department of the Treasury
Western Reglon ‘ Appaeals Office

1244 Speer Boulevard, Svite 400
Date: pE 21 2001 : Denver, Colorado  80204-3581

THOMAS W. PETTINGER AND LAURIE . PETTINGER
63 SAGE CREEK RDAD

CobY, WYOMING 82414-9672
Telephone Nomber: {303) 844-1957

(Not Toll Free)
Refer Reply to: AP:SB:DEN:EAMIKGN
Person to Contact: ERIC A, MEAD
. . Employee LD. Number: 84-002598
= SSN/EIN Number: 466-27-7529
Typa of Tax: Income

Last dat= o file a Tax Court
’ petition:
CERTIFIED MAILL HAR 21 20pp
- NOTICE OF DEFICIENCY )
. —TAXXEAR ENDED .
DECEMBER 31, 1996 $38,259.00
DECEMBER 31, 1937 $45,254.00

Mr. and Mrs. Pettinger:

We have determined that you owe additional tax or other emounts, or both, for the tax year(s) identified above. This
letter is your NOTICE OF DEFICIENCY as required by law. The enclosed statemnent shows how we figured the

defidency.

1F you want to contest this determination in couit before making any payment, you have 90 days from the date of this
fetter (150 days If this letter }s addressed to you outside of the United States) to e a petiifon with the United States
(U.5.) Tax Court for a redetermination of the deficfency. You can get a copy of the rules for filing & petition and a

petition form you can use by writing to the address below:
United Stetes Tax Court

400 Second Street, NW
Washington, DC 20217

The Tax Court has a simplified protedure for small tax cases when the amount In dispute I5 $50,000 or Jess for any one
tax year. You alsn can get Infarmation about this procedure by writing to the Tax Cotrt. You should write promptly If

you Intend to filz a petition with the Tax Court.

Send the completed petiton form, a copy of this lefter, and coples of all statements and/or schedules you recelved with
this letter to the Tax Court at the above address. The court cannot consider your case I you file the petition iate. The
petition Is considered bmely filed if the postmark dste falls within the presaibed 90 or 150 day period and the envelope
containing the petition Is properly addressed with the correct postage.

“The time you have to Fle a petition with the court Is set by Jaw and cannot be extended or suspended. Fhus, contacting
the Internal Revenue Service (IRS) for more informatlon, or receliving other comespondenca from the IRS won't change
the aliowable parod for filing 2 petition with the Tax Court.




-2

As required by law, separate nolices are sent to husbands and wives. If this lelter is addressed to both husband and
wife, and both want to petition the Tax Court, both must sigh and file the petition or each must file 2 separete, signed
petition. If only one spouse petitions the Tax Court, the full amount of the deficlency will be assessed against the non-
petitioning spouse. If more than one tay year Is shown above, you miay il ohe petition form showling alt of the years

you are contesting.

You may represent yourself before the Tax Court, or you may be represented by anyone admitted to practice before the
“Tax Court.

If you decide not to file a petition with the Tax Coust, please sign the enclosed walver form and return [t to us at the .
IRS address on tha top of the first page of this letter. This will permit us to assess the defidency quickly and can hefp

limit the accumulation of interest. The entlesed envelope is for your convenience, n

If you decide not to sign and retumn the wélver, and you don't file 5 petifon with the Tax Court withip the time limit, the
law requires us to assess and bill you for the defidency after 90 days from the date of this letter (150 days If this letter

is addressed to you outside the tinited States). . ‘

If you have questions about this Jetter, you may write to or call the contact person whose name, telephone number,

and IRS address are shown on the first page of this letter. 1f you write, please Include your telephone humber, the best
time for us to call you if we need more (nformation, and a copy of this letter to halp us identify your account  Keep the
original letter for your records. IF you prefer to call and the telephone number is outside your local calling area, there

wiil be a long distance charge to you.

The contact person identifled on the front of this lelter can access your tx infonnation and help you get answers. You
also have the right to contact the office of the Taxpayer Advomate. You can eall 1-B77-777-4778 and ask for Taxpayer
Advorate assistance. Or you can contact the Taxpayer Advocate for the IRS office that [ssued this notice of deficency
by calling or wiltng to the Faxpayer Advocate, 600 17™ Street, Stop 1005, Denver, Co 80202. Taxpayer Advocate
asslstance 5 not a substitute for established IRS procedures such as the formal appeals process. The Taxpayer
Advocate Is not able to reversa legally cotrect tax determinations, nor extend the time fixed by law that you have to file
a patition in the 1.5, Tax Court. The Taxpayer Advocate can, however, see that a Bx matter that may not have been

resolved through normal channels gets prompt and proper handling.

Thank you for yeur cooperation.
Sincerely,

Charles 0. Rossoty
Commissioner
By

Dhnirdhde

Appeals Team Mahager 1

Endlosures
Copy of this latter
Envelope
Form 4083
Statement -
c: A-M. TEDESD
S.V. MC SWARE
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form 40B9 AP:SB:DEN:EAM: KGN

bepartment of the Treasury - Internal Revenue Service
Notice of Deficiency - Waiver

THOMAS W. PETTINGER AND LAURIE D. PETTINGER
63 SAGE CREEK ROAD 1
CODY, WYOMING B82414-9672

Kind of Tax - Income
Tax Y¥ear FEnded Deficiency
DECEMBER 31, 1956 $38,259.00
DECEMBER 31, 1997 $45,254.00

See the attached explanation for the abgye deficiencies : .
I consent to Lhe immediate essessment and cpllection of the deficiencies (increase in tax:
and pepnalties} shown_above, plus any interest provided by law, . )

Your . .
Pate

Signature :
If A Joint Return Was Filed

Spouse's

Signature Date
Taxpayer's
Representetive
Sign Here

Date

HNote: ) you consent to the assessment of the smoumts shiwm kn this watves, please sl end seturm It In omder L Timét the accomutation of interest and expedite our BE to you
Your eonsent will not prevent you from ing » dlatm for relunt (afler you kave paid the tex} If you dater befleve you are fo entiled 7t will not provent b from lster determining, if

npcesziry, that you owe stiditiona! tax; nor vl it extend Lhe Ume provided by law fof either actlen.
1 you ister M o calm 2nd the Intemsl Revenue Service oiallows &, you may (e sult for refund In 3 disiict court or In tha Unfled States Clalms Cotet, but you may not e a

pelitisn with the Unlted Stales Tax Court ‘

For an oget or stomey azting under a power of attorey, & power of atformay must be sent with this form ¥ ohe was not previe

For a parson ecting i & Nduciary capacky (executor, adiminlstralor, fustes), ffe Form 56, Notice Conceming Fidudiry Relaionship, with this form If on was not previousty lied
For a copraration, enter the name of the corporalion fofowed by the sipnatures ead tie of the offirer{s) authortzed th sign.

I yont agree, plozre s3gn one copy and retumn i kesp the other copy for your jeconds

WHOD MUST SIGH
M this walver Is for any year(s) for which you filed a jolet rehum, both you and your spause must sign the orginal and dupficate of this form  Sign your name exaclly s It appears |
on therctum. If you ane octing undes power of altomey for your Spouss, you may sign as agent for him or her. R —_— |
i

Copy to:
AM, TEDESCD 5.V, MC SWANE
TWO CHATHAM CENTER, #1560 AND 1225 W. CALIFORNIA LN
PITTSBURGH, PA 15219 ARLINGTON, TX 76015

Form 408%




Form 5278

STATEMENT - INCOME TAX CHANGES

SCHEDULE 1

NAME(S) OF TAKPAYERS

THOMAS W. PETTINGER AND LAURIE D. PEVTINGER

TAX YEAR(S) ENDED

DECEMBER 31, DECEMBER 33,

1. ADJUSTMENTS TO INCOME 1856 1457

a, GRUSS INCOME FROM DIVIDENDS $06,000,00 §114,240.00

. -

b, DEDUCTION FOR PERSD&L EXEMPTIONS 512.00 .

£,

d. )

e.
2. TOTAL ADJUSTMENTS- SEE SCHEDULE 2 FOR EXPLANATIONS $95,612.00 $114,240,00
3.  TAXABLE INCOME AS SHOWN IN Tt RETURN 287,397.00 256,404,00
4. TAXABLE INCOME AS REVISED 5354,009.00 $469,844.00
5. TAX . 127,668.00 160,200.00
&. LESS CREDITS

a-

b.

C.
7. BALANCE §127,068,00 $15D,280,00
8. PLUS

a.

b.

C.
9. TOTAL CORRECTED INCOME TAX LIABILITY $127,058.00 $160,260.00
10. 1SS TAX SHOWN ON THE RETURN DR AS PREVIDUSLY ALOUSTED £8,809.00 115,036.00
11, ADIUSTMENT TO THE EARNED INCOME CREDIT
12, INCREASEIN TAX $38,259,00 $46,264.00
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THOMAS W. PETTINGER AND LAURIE D. PETTINGER SCHEDULE 2

EXP] ANATION OF ADIIISTMENTS

TAXABLE YEARS ENDED DECEMBER 31, 1996, AND DECEMEER 31,1907

(@) During 1996 and 1997, Range and River Radiology, P.C. made payments to You, or for your bengfit.
These ltems constitute dividend Income under Sections 301 and 316 of the Intemal Revenue Code and are
includable in gross Income In the amounts of $95,000.00 for 1996 and $114,240.00 for 1997,

{b) Due to an Increase In the amount of adjusted gross Income, the 1996 deduction for parsona) oo
exemptions Is decreased as shown and taxable Income s increased accordingly.

i
)
|
i
]
4

EXHIBIT {1 - pg 88
|
\




083 No 15450012
Form 1 1 Zox Amended W.S. Corporation For tax 5 ..
{Rev December 2001) year ending :
Pepismen o oy Ymaty Income Tax Return [ 1273301986 .. '
tricity Rrvemm Senka [Enter month and yeatd
Name ' Emploper Meniilicates pmber
pisnsn RANGE AND RIVER RADIOLOGY, FC 8310315038
Type | Humbey stao ond 00m of sulle no (1D & O box see bwuctions )
or | 707 SHERIDAN AVE
PAnt " Eiy o rown, siate- ond ZIP coe Teleprane rember iplbntt
CODY, WY B2414-3409 f 1
Edummnmduddrzs:umMmk;hdmmnt!nmaubmc.mn'smu'} ,
SAME -
Inlernal Revenue Sgrvlca Centet
where griginal ratirr was fited ) QGDER, UT . .

Fill in Applicable items and Use Part Il To Explain Any Changes .

. . lh)Mulnin“! ) el chonge
intome ahd Deductions (see instructions) rarezse o fdeciemse)— | fe) Ccrost smoont
1 Toah Income [Form 1120 or 1320-A, line 1) 1 54727 (55,800) Asy727
Torat deductions itotal of ines 27 and 29c. Form 1120- 466,150 " 488,150 .
o lines 23 and 25¢, Form 1120-A) . .. 12
BA,5T7 86,000 42 |
3 Texable income Subtract fine 2 from lia S ! ¢ ) 7423) {
|
4 Tax {Form 1120, fine 3), br Form 1120-A, fne2?) . |4 31002 {31,002} 0 i
Payments and Credits (see instructions)
5a Ovetpayment in prlor year aliowad a5 3 credit Sa
b Estimaled lax payments . b
€ Refund appiled for on Forns s .. - 1E
d Sublract e St Irom the sum of lines 5a and b )
@ Tax deposhed with Form 7004 . S L
{ Credit from Form 2428 . . . . U
g Credit for Federal tax on Juels . - . 18
& Tax deposited of paid with (or aiter} the Riing of the original relum & 31,002
7  Add fnes 5d throvgh B. column {c) e . . . 7 31,002
8§ Overpayment. if any, as shown on otiginal return or as later arfjusted 8 .
5 SubteclrEBIOmEE? o o o . e e s s s s sz ol st Taao B 31,082
TFax Bue or Overpayment (see instructions) |
10 ‘Tax due. Subtract fne 9 from lne 4 cotumn () 1F paylng by check. make i payabla to the “Uniled i
Stples Treaswry” - . - - - _w 1 :
11 Overpayment Subtract fine 4, caturmn (g, iom kne® . N A a1,oh2
12 Enter the amount of fing 11 you wank Cradited Lo 20__t esllmaled tax > Refunded » [12 31,002
Under uﬁusdpew'!ld.dmmmmmdannﬂgimmummdthulhan this Svd relueny, Including wehyng
2 lnﬂ)emn!myb:wﬂﬁy erU nwﬁadmmhmmm sng compicte D lion o} peep
Si gn b.asud on otk of whith prep
Here ] [ 2.5/(5’5 ) res.,{&.,{-
pald [— } 4 Dm v Propaes’s SEN o PTIN
Preparer’s . suenciopes (]
Ussnly | g iseiemaers £
nodrzss, nmﬂ% Phone no. | 3
cor No 1530 Form T120X Rov 12:2007)

For Paparwork Reduttion Act Noles, see page 4
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Form Y120X {Rov. 12-2007)

Poge 2
Explanatipn of Changes to ltems In Part ) 7 [Enter the line number from page 1 for the llems yoU Bre

changing, and give the reasun for each change Show any comptiation in detall Also, see What To Attach
on page 3 of the Instructions }

if tha change 15 due 1o B net operating loss camyback a cap!ral loss canyback. ora gam.tal business credit canybat:k. sep
Carryback Clalms on page 3. and cheek hers . . ..o+

L L TR}

SEE ATTACHED

P S R PSP QR O O

Sy UYL SO U P LY PRI B L T JUPC R SOV U S PRI P

R R TR RN RS B R AR LS TR Rt A AR LR R SR AAr L s b e E et e aatama RA e SRR Rt Le e AsR N m A RRe RPN S NL—asarana

e E e RS A R AR TS is TRy LA S RS R AR A hn A e i gt ARy LR e e T AN SN maAr S m AR RN S LwmeTRe ey Y e e

A apd e mr R ma s mae o cmAmrd n A r et ar ity am ey rh et e A AR L FALARE A e EUSEST T AR AN REIE Sl f b LSnEbg b af mnth s mnp e pmad o an

mmmdmt R g SR A e R AR AT Yhnn s m  mEb i ke mthn AL emBlpawh r kY TE—— e e wa

L LT T L ot T IF S TIPS ISP PN TR

L T L T i U Uy et

e S P Ly R S P

T T LT P rrew o B L R e mdnt o iana R
T L L L L L R e T LTI VIR N P VP P Frm Y e Ya A mrAr . e, a - S BT T
B L LTt L TR PPN v - e R R R T AT A R A AR A AR AR R P IS BT T AR A& F el e Gk kv 4 aan e m e AR

S A P S U U o LT RT B S B P T Y LT T T
S P L wetemin e tann vos wh e tmen tea etk aca e - vrwr memrdamr creemne v treer
T R T T R L L TR L PR PPV RPN edanimha Swartd e shee Srmeasanes misaasie
B e B T S ] AR an L Ry R e Em R s A rhhmh b darr e ART IAUSTY AT AN IE AL AN L PR e
B L L LETT T BT PP PP e ammmmEmtEgacdel et memlp e remme e s i rawc bt s e u e YN ERATINTAY SNSARE VA URAM AR .
T S PP S PO U PSP B L TTE P e A e e

eemmEeAmEvEES Ehemar chassanEuasrA iamAmEE T

L T L L T L T e T T T, LT T TU P PP RUpItr P O P PRI IR S R P

B R AR L L LT EE At Ehe ok R AR R M Bl b e AP LR EE A RS ARE MRS P A E NmEEE SETE NG LTAR S STAR m ok ek ANdE bman kb rran ceemcemArsimasamdien

B AL bR A BB e LA hmE e e etk R S8 4 Y A AN TS RN P SR LR mEY g bt nent S b Bamt bk irhwemeRe Cf mwam e mwh e m— A

L L L. T L T R PV IR AU VPV PO e

Swemmanasan ara M tUAeeel. miWssedma wyadeRess mamre s chams mme med rrreme mAreL. —msw aiaeasan ]
- P LT B LT P e R LR E s EET Y e PR EE R s % d R EES MF ST A B Rt b TR T
ERERF T e T LT NemrRsmsRSLASTTIARIETT mAmA. amuAar B L T Y S P D

Famn 1120X Rav 12-2001) X
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Range and River Radiology, P.C.
1996 & 1997 Form 1120X, Amended U.S. Corporation Income Tax Return
Schedule ¥

Part [T Explanation of Changes to Income, Dedoctions, and Credits

Following en examination of the 1936 and 1997 Federal Income Tax Returns
filed by Range & River Radiplogy, P.C., the IRS issued 2 Notice of Deficiency,
asserting a deficiency in tax of for the years 1956 and 1597 of $31,002 and $27,189

A copy of the Notice of Deficiency is attacbed hereto as exhibit A. On or abont
May 13, 2002, the IRS assessed the following deficiencies, plus interest, in the
following amouunts;

" 19% 1997
Tax © $31,002 Tax $27,189
Interest $16,111,50 Interest $10,574,05
Total $£47,113.50 Total $37,763 05

Oz or about June 1§, 2002, the taxpayer paid the assessed tax plns interest in
the total amount $83,677.82.

The deficiencies and interest were erronepusly aksessed and collected becanse it
was based upon the IRS’ erroneous disallowance of deductions claimed in 1996 and
1997 of $96,000 and $114,240 respectively, for group supplemental insurance
coverage. The IRS also erroneously disallowed a net operating loss deduction of

$7,423. '

Line 1

Thomas W. Pettinger (“Pettinger”), is a physician specializing in radiology.
His practice is conducted through 2 personal service corporation, Rapge and River
Radiology, P.C. [“Range & River"): Pettinger js ap employee of Range & River.

Pettinger is a member of xélan, the Economic Association of Health
Professionals, Int. This organization, together with various other entities commonly
called the “xélant farnlly of companies” (“xélan™), provides advisory, educational, and
adminjstrative services for doctors, dentists, and their families and employees. These
services include making available insurante programs of particular interest to health
care professionals. x&lan bas been assisting doctors and dentists in meeting their

financial, investment, aod insurance aeeds for aver 30 years.

Prior to the 1990s, zélan youtinely arranged for disability insurance policies on
its members. These policies were sold by various independent insurapce companies.

EXHIBIT 11 -pg %l
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They provided bepefits in the event of 2 member's dissbility eqval fo a percentage of
his earnings. Many polices also contained a preminm refund feature, which provided
the potential for refund of premiums paid over a perind of time, depending on the
retrospectively-rated experience of the insured and the insurance company.

In the easly apd mid 1950s, xélan members were faced with a cutback in
available disability insurance coverage. For highly productive doctors and dentists, J
their annnal net practice incorne could pot be adegoately protected by the coverage .
offered through the available policies of commercial insurance companies. Moreover,
“own pecupation” type coverage for specialists (which provides payments in the event
that the insured become unable to perform their particular specialty rather than unable
to perform “anmy occupation™} had been curtailed even further. In respouse to this
sitnation, xélan developed the Supplemental Disability Insurance Program.

Pettinger has beep a participant in the program sioce 1996. He was then in his
early 305, and was generating substantial income from bis practice. Because of the
caps on maximuo mopthly benefits, commercially available disability policies would j
replace only & relatively small percentage of his expected income in the event of a '
disability.

By joining xélan, Peitinger became-eligible to participate in the Supplemental
Disability Insurance Program. Sigmificant aspects of the program were as follows:

1. xélan Group Disability Trust (“the Trust™) was formed to obtain and

" maintain a group supplemental disability policy (*the Policy™) for the benefit .

of xélan members; ,

2. The Policy was obtained from the xélan Insurance Company Lid. {"the !

Insurance Company”), a licensed British Virgin Islands insurance company;
3. The Policy provided the following benefits:
a. Own Occopation Disabifity. A member is copsidersd eligible for this
bepefit, if be or she is not ablé to perform the duties of his or ber regular
occupation or specialty for a full forty-hours per week, at least fifty

weeks a year. The condition must have existed for at least 120 '
consecntive days, and the member must be less than sevesty-six years of '

age.
b. Any Occupation Disebility. A mermber is eligible if be or she cannot

perform the duties of any occopation for any persiod of tinte, when he or
she is Jess than sixty-five years of age.
Experience Refund. A member’s preminmn payor is eligible for a refund i
after premiums have been paid for the member’s insurance for a seven-
year period (for members 62 or older, premiwrns must be paid for at
least three-years).
4. Other material provisions of the Policy include the following:
a. Amount of disability bepefits. The "owe occupation™ benefit is the
greater of 110% of premiums paid for the coverage, or the amount ‘
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shown in the member’s experience adjusted account. The experience
adjusted accoupt reflects a percentage of preminms paid on bebalf of the
insored,! the claims experience of a1l of the insured members, the
investmept experience of the insurance company, and forfeitures of other
members® benefits. The “any occupation” bepefit is the greater of 144 %
of premiums paid, or the experiepce adjusted account’.

b. Asponnt of experience refund, The experience refund is based vpon the

member's experience adjosted acconnt.

Premiums. Premiums are variable, depending upon the amount of

coverage pravided the insured, with a minimmm of 34,000 annually, and-

a maximum of the member's established net practice income.

Contributions on behalf of the members are made to the trust. The entire

*" amounts of the contributions are paid to the insurapce compauy as
premioms for the group coverage.
- d. Forfeitnres. Failure to pay at {east the miniinum apnval premium for a
member causes forfeiture of that member’s bepefits A forfeited benefit

of that one member increases the beaefits available to all remainjng

members,

Reserves. All premiums go into insuiancs company reserve accounts.

Actual insurance company expenses are deducted from the reserves. The

percentage that is not allocated to the experience adjusted accounts '

represents estimates of these expenses, including monies that will be

pecessary to provide capital and surplus for the insurance corppany, and

to pay claims. All reserves are available to pay claims.

f. Coverage. Coverage was renewable (guaranteed), subject to the
insurance company's right to increase premium rates uniformly for all

insured based upon experience.

The Tax Returns

On the Federal Income Tax returns fled by Pettinger and his wife for 1596 and
1997, they excluded from gross iscome contributions made by Range & River for the
sopplemental disability coverage pursvant to § 106 of the Infernal Revenve Code of 1985

(“the Code™).

The Notice of Deficiency

The RS disaliowed $96,000 and $114,240 respectively, of the amounts claimed as
deductions on Range & River's 1996 and 1997 tax ratams with respect to contributions
mede to the trust “because it bas not been established that any of the amounts was for
ordinary and necessary business expenses, was expended for the purposes desigpated, or
that any of these amounts met the requirements of § 162 of [the Code].” The

! Initially, the pereenmge was 96%. 1t was amended retroactively to 94% in 2000
* This amount was reroactively amendes to 400% in 2001

|
EXHIBIT 11-pg93
f




disallowance of the deductions for 1995 resulted in the disallowance of the net operating
Joss deduction carried from 1996 to 1997, which was not allowed for “becapse it has not
been established that any amount of deductible Joss was sustained in 1996."

The IRS determined the payments were made to Pettinger or for his bepefit, and
that the paymenis constitute dividend ipcome under §8 301 and 316 of the Code, and are
includable in Pettinger’s gross come in the amounts of $96,000 and $114,240 for 1996

and 1997, respectwely
Gronpds T Relied Upon by the Taxpayer

" The amounts paid by Range & River to the Trust constitute insurance premiums.

They are dednctible as ordinary and necessary business expenses under § 162 of the Code
and Treasnry Regulstions § 1.162-1(a). They are excludable from Pettinger's gross

_mcome under § 106 of the Code and Treasmy Reguiations § 1.106-1.

Contrary to the IRS’s assertion that it lm not been demopstrated that the paymen!s
in question were “expended for the purposes desigoated,” the payments, in fact, were
made 1o the inswrance company as premiums on a group supplementa} disability policy
providing the benefits to xélan members in the event of their disability. The amounts were
maintained by the insurance company as invested reserves, and used by the company to

pay operating expenses and benefit claims.

Neither the Code nor the Treasury Repulations define the term “insurance;”
however, court ceses and IRS rulings dealing with the issue as to what copstitutes
"insurance,” establish that the arrangement with the Insurance Company, the Trust, xélan
members, and premium payors constimites the paymest of premiums for insurance,
qualifying under the Code for the tax treatmment claimed on the returns.

In Helvering v. LeGlerse, 312 U.S. 531, 539 (1941), the court held that
“historically and commonly insurance involves risk shifting and risk distribufing.” Risk
shifting occurs where a person with &n identifiable possibility of economic loss transfers
some or all of the financial consequences of the loss to the insurer. The forns is vpon the
insured zpd the igsurer. See Hwmanz Inc., v. Commissioner, 881 F.240 247 (6™ Cir.

1989).

Risk distritution involves shiftisg to a group the identifiable risk of a particular
person. The focus is broader than risk shifiing, and looks more o the imsurer to
deternrine whether the risk insured against can be distributed over a Jarger group. Risk
distribution brings in to play the “law of large mumbers,” reducing the risk that a single
costly claim will exceed the arount taken in as premiums and set aside as payment for the
claim. See Himana, supra; Clougherty Packdng Company v. Cormvmissioner, 811 F.2d

1297, 1300 (9” Cir. 1987).

In the case of the xélan Supplemental Disability Program (“the Disability
Program™), there iz risk shifting. xélan members have an identifiable risk of lost earnings
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due to their reduced capecity to work, ‘That risk is transferred to the insurance company.
If the ipsured beromes disabled apd remsins disabled, the bepefits to him or her will
exceed the premiums paid, The insurance company bas set aside statutory reserves
actuarially determmiped to cover claims, and therefore hay the financial capacity lo accept

the risk of loss.

There is also risk distribution. The total of the premiums coliected from each
member is available to pay any other insured member's benefits. It has been actuarially
confirmed that the xélan policy provides pooling of risk, since the policy has a sufficient
number of exposures for the law of averages to take effect, the group of insureds is a
homogeneous population, and there i5 a statistical independence between the potential

disability evepts insured.

The Disability Program provides bénefits in the eveat of 2 member’s complete or
* partial disability. Additionally, after seven years of participation, or upon reaching a
specific age, the program provides a potential for the participant o obtain a retrospectively
rated refund. The refund is dependent upon the amount of premiums paid op behalf of the
member, the investment experience of the inswrance company's reserves, any forfeilnre of
other participents’ past contributions, and claims filed by other participants.

It is a common and eccepted practice in the inswrance industry for insurance
policies to contain a premium refund feature. The IRS bas adritted that a premium
refund feature does not disqualify an arrangement that otherwise is treated as insurance for

tax purposes from being so treated.

In chis respect, twenty-years ago the IRS ruled favorably for the taxpayer with
respect (0 a program that provided medical malpractice linbility coverage, where the
poticy involved provided for a refund of premium afler five years of participation. Rev.
Rul. 83-66, 1983-1C.B.43. 'There, es here, doctors were members of a medical
association, which purchased group insurance for the doctors” bepefit. The doctors could
obtain a refired of a portion of the premiums paid on their behalf, dependent upon the loss
experience of the group as a whole. Preminms paid became part of the insurance
company's reserves, although separate records were mainteined for each imsured for
pusposes of determining their pro rata share of any refund. The IRS ruled that, despite
the refund featwe, the premiums paid qualified as ordinary and necessary business
expenses uader § 162 of the Code. The IRS is bound by its own Revenue Ruling, and the
Ruling may be relied upon by others, including Pettinger. Rauenhorst v, Commissioner,

119 T.C. 157, 173 (2002).

The IRS has, in fact, treated premjums paid to the xélan ipsurance company for
the group’s supplemental disability coverage as insurance. In this respeet, § 4374 of the
Code imposes an excise tax npon the payment of premiums on insurasce by U.S persons
to a foreign insurance company. The xélan Insurance Company (Doctor’s Benefit) has
paid these excise taxes on the premiums paid to it for the supplemental disability policy,
and the payments have been accepted apd the taxes assessed. Principles of estoppel and the
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duty of consistency preclode the RS from taking the inconsistent position in the cases of
Rapge & River and Pettinper that the x¢lan disability progzam does not constite
insnrance, and that the amounts paid by Ranpe & River constitule constructive dividends
to Pettinger. Alamo Nat. Bank of San Antonio v. Commissioner, 95 F 24 622 (5* Cir.
1938); Orange Securities Corp. v. Commissioner, 131 F 2d 662 (5 Cir. 1942).

Premiums paid by Ranpge & River were not in fact constructive dividends to
Pettinger, as the IRS has determined. They are not includable in gross income. They are
specifically excluded from Pettinger's gross income under § 106 of the Code.

H:AP\Pertinper-10442\Documents\Clzim For Refund Doc
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Range and River Radiology, P.C.
1996 & 1997 Form 1120X, Amended U_.S. Corporation Income Tax Return
Schedule 1

Part 1 Explanation of Changes to Income, Deductions, and Credits

Following an examination of the 1996 and 1997 Federal Income Tax Returns

filed by Range & River Radiology, P.C., the IRS issued a Notice of Deficiency,
asserting a deficiency in tax of for the years 1996 and 1997 of $31,002 and $27,189.

A copy of the Notice of Deficiency is attached hereto as exhibit A. On or about
May 13, 2002, the IRS assessed the following deficiencies, plus interest, in the

following amounts:

1996 X 1997
Tax $31,002 Tax $27,189
Interest $16,111.50 - Interest $10,574.05
Total $47,113.50 Total $37,763.05

On or about June 11, 2002, the taxpayer paid the assessed tax plus interest in
the total amount $85,677.82.

The deficiencies and interest were erroneously assessed and collected because it
wag based upon the IRS' erroneous disallowaee of deductions claimed in 1596 and ‘
1997 of $96,000 and $114,240 respectively, for group supplemental insurance
coverage. The IRS also erroneously disallowed a net operating loss deduction of

37,423,
Line 1

Thomes 'W. Pettinger ("Pettinger”™), is a physician specializing in radiology.
His practice is condvocted through a personal service corporation, Range and River
Radiology, P.C. (*Range & River™). Pettinger is an employee of Range & River.

Pettinger is a member of xélan, the Economic Association of Health
Professionals, Inc. This organization, together with various other entities comemonly
called the “xélan family of companies™ ("xélan™), provides advisory, educational, and
administrative services for doctors, dentists, and their families and employees. These
services include making available insurance programs of particular interest to bealth
care professionals. x€lan bas been assistivg doctors and dentists in meeting their
finapeial, investment, and insurance needs for over 30 years.

Prior to the 1990s, xélan routinely arranged for disability insurance policies on
its members. These policies were sold by various independent insurance companies.
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They provided benefits in the event of a member’s disability equal to a percentage of
his earnings. Many polices also contained a premium refund feature, which provided
the potentia} for refund of premiums paid over a period of time, depending on the
retrospectively-rated experieace of the insured and the insurance company.

In the early and mid 19905, x£lan members were faced with a cutback in
zvailable disability insurance coverage. For bighly productive doctors and deptists,
their anmial pet practice income could not be adequately protected by the coverage
offered through the available policies of commercial insurance companies. Moreover,
“own occupation” type coverage for specialists (which provides payments in the event
that the insured becomne unable te perform their particular specialty rather than unable
to perform “any occupation™} had been curtailed even further. In response to this
situation, xélan developed the Supplemental Disability Insurance Program.

Pettinger has been a participant in the program since 1996. He was then in his
early 305, and was generating substantial income from his practice. Because of the
8PS on maxiroum monthly begefits, commercially available disability policies would
replace only a relatively small percentage of his expected income jn the event of a
disability.

By joining xélan, Pettinger became eligible to participate in the Supplemental
Disability Insurapce Program. Significant aspects of the program were as follows:

1. xélan Group Disability Trust (“the Trust”) was formed 1o obtain and
maintain a group supplemental disability policy (“the Policy™) for the benefit
of x&lan members;

2. The Policy was obtained from the xélan Insurance Company Lid. (“the
Insurance Company™), a licepsed British Virgin Islands insurance company;

3. The Policy provided the foHowing bepefits:

2. Dwn Occupation Disability. A member is considered eligible for this
benefit, if be or she is not able to perform the duties of his or ber regular
occupation or specialty for a fall forty-hours per week, at least fifty

weeks a year. The condijtion must have existed for at Jeast 120
consecutive days, and the member must be less than seventy-six years of

age.

b. Any Occupation Disability. A member is eligible if he or she cannot
perform the duties of any occupation for any period of time, when be or
she is Jess than sixty-five years of age,

c. Experience Refund. A member's premiurn payor is eligible for a refund
after premivms have been paid for the member’s insurance for a seven-
year period (for members 62 or older, premiums must be paid for at
least three-years).

4. Other material provisions of the Policy include the following:
a. Amount of disability benefits. The "own occupation” beoefit is the
- greater of 110% of preminms paid for the coverage, or the amount
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shown in the member’s experience adjusted account The experience
adjusted account reflects a percentage of premivms paid on bebalf of the
insured,' the claims experience of all of the insured members, the
investment experience of the insurance company, and forfeitures of other
members® bepefits. The “any occupation” benefit is the greater of 144%
of premiums paid, or the experience adjusted account”.

b. Amount of experience refund. The experience refund is based upon the

member's experience adjusted account.

Premijums, Premiums are variable, depeoding opon the amount of

coverage provided the insured, with a minimum of $4,000 annuatly, and

a maximum of the member's established net practice incorme.

Contributions on behalf of the members are made lo the trust. The eatire

amounts: of the contributions are paid to the insurance company as

premiunms for the group coverage.

d. Forfeitures. Failure to pay at least the minimum ansual premium far a
member canses forfeiture of that member's benefits. A forfeited benefit
of that one member increases the benefits available to all remaining

members.
Reserves. All premiums go info insurance company Ieserve accounts.

Actua) insurance company expepses are deducted from the reserves. The
percantage that is not allocated to the experience adjusted accounts
represents estimates of these expenses, including monies that will be
necessary {o provide capital and surplus for the insnrance company, and
to pay claimms. All reserves are available to pay claims,

f. Coverage. Coverage was renewable (guaranteed), subject to the
insurance company's right to increase premium rates uniformly for all

insured based upon experience.

The Tax Returns

On the Federal Iocome Tax returns filed by Pettinger and bis wife for 1996 and
1957, they excluded from gross income coptributions made by Range & River for the
supplements] disability coverage pursuant to § 106 of the Internal Reveaue Code of 1986

(“the Code").
The Notice of Deficiency

The IRS disallowed $95,000 and $114,240 respectively, of the amounts claimed as
dedactions on Range & River's 1996 and 1997 tax returns with respect to contributions
made to the trust “because it has not been established that any of the amounts was for
ordinary and pecessary business expenses, was expended for the purposes designated, or
that amy of these amoupts met the requirementz of § 162 of [the Code].” The

! Initially, the percentage wes 96%. 1t was emended retinactively to 94% in 2001
? This smonnt was reoactively amended to 400% in 200)
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disallowance of the deductions for 1996 resulted in the disallowance of the pet cperating
loss deduction carried from 1996 to 1997, which was not allowed for “because it bas not
been established that any amount of deductible Joss was sustained in 1996."

The IRS determined the payments were made to Pettinger or for his beaefit, and

that the paymenpts constitute dividend jncome under §§ 301 and 316 of the Code, and are
includable in Pettinger's gross income in the amonnts of 96,000 and $114,240 for 1996

and 1997, respectively.
Grounds Relied Upon by the Taxpayer
-+ The amounts pafd by Range & River to the Trust copstifule ipsurance premfvms.

They are deductible as ordinary and necessary business expenses under § 162 of the Code

and Treasury Regulations § 1.162-1(a). They are excludable from Pettinger’s pgross
income under § 106 of the Code and Treasury Regulations § 1.106-1. :

Contrary to the IRS’s assertion that it has not been demonstrated that the payments
in question were “expended for the purppses designated,” the payments, in fact, were
made to the insurance company as premiums on a group Supplemental disebility policy
providing the bepefits to xélan members in the event of their disability. The amounts were
maintaiped by the insurante compapy as invested reserves, and used by the company ©

pay operating expenses and bepefit claims.

Neither the Code nor the Treasury Regulations define the term “insurance;”
however, court cases and IRS rufings dealipg with the issue as (o what constitutes
“insurance,” establish that the arrangement with the Insurance Company, the Trust, xélan
members, and premium payors constitutes the payment of premiums for insurance,
gualifying under the Code for the tax treatrnent claimed on the returns.

In Helvering v. LeGlerse, 312 U.S. 531, 539 (1941), the court held that
“historically end commonly insurance involves risk shifiing apd risk distibuting.” Risk
shifting occurs where a person with ar identifiable possibility of economic loss transfess
some or all of the financial consequences of the Joss to the insurer. The focus is upon the
insured and the insurer. See Humona Inc., v. Commissioner, 881 E.2d 247 (6% Cir.
1989).

Risk distribution involves shifting to a group the identifiable risk of a particular
person. ‘The focus is broader than risk shifting, and leoks more to the ipsurer to
determine whether the risk insured against can be distributed over a larger group. Risk
distribution brings in to play the “law of large mumbers,” reducing the risk that a single
costly claim will exceed the amount taken in as premiums and set aside as payment for the
claim. See Humana, supra; Clougherty Packing Company v. Commissioner, 811 F.2d
12597, 1300 (9" Cir. 1987).

~In the case of the xélan Supplementa] Disability Progrem ("the Disability
Program"), thers is risk shiftiog. xélan members bave an identifiable risk of lost earnings
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due to their reduced capacity to work. That risk is transferred to the insurance compaoy.
If the Insured becomes disabled and remains disabled, the bepefits to him or her will
exceed the premivms paid. The imsurance company has set aside statulory reserves
actuarially determined to cover claims, and therefore has the financial capacity to accept
the risk of loss.

‘There is also risk distribotion. The total of the premfums collecled from each
meipber js available 1o pay any otber insured member’s benefits. It bas been actuarially
confirmed that the xé&lan policy provides pooling of risk, since the policy has a sufficient
number of exposures for the law of averages to take effect, the group of insureds is a
homogeneous popufation, and there is a statistical mdependence between the potential

disabiity events insured.

The Disability Program provides benefits in the event of 2 member’s complete or
partial disability. Additionally, after seven years of participation, or vpon reaching a

'spec:ﬁc age, the program provides a poteptial for the participant to obtain a retrospectively

rated refund. The refund is dependent vpon the amouat of premivms paid on behalf of the
member, the investment experience of the insurance company's reserves, any forfeiture of
other participants’ past coatributions, and claims filed by other participants.

It is a common a2nd accepted practice in the insarance industry for insurance
policies to contain a premium refund featwre. The IRS bas admitted that a premium
refund feature does not disqualify an arrangement that otheswise is treated as insurance for

tax purposes from being so treated.

In this respect, twenty-years ago the IRS ruled favorably for the taxpayer with
respect to a program that provided medical malpractice Mability coverage, where the
policy involved provided for a refund of premium afier five years of participation. Rev.
Ruol. B3-66, 1983-1C.B.43. There, as here, doclors were members of a metdical
association, which purchesed group insurance for the doctors” bepefit. The doctors could
obtain a refund of a portion of the premiums paid on their behalf, dependent upon the loss
experience of the group as a whole. Premiurns paid became part of the insurance
company's reserves, although separate records were maintaived for eech insured for
purposes of determining their pro rata share of any refund. The IRS ruled that, despite
the refund feature, the premiums paid qua.!iﬁed as ordinary and necessary business
expenses voder § 162 of the Code. The IRS is borad by its own Revenve Ruling, and the
Ruling may be relied upon by others, including Pettinger. Reuenfiorst v. Commissioner,

119 T.C. 157, 173 (2002).

The IRS has, in fact, treated premiurms paid to the x€lan insurance company for
the group’s supplemental disability coverage as insurance. In this respect, § 4374 of the
Code imposes an excise tax upon the payment of premiums on insurance by U.S. persons
to a foreign insvrance company. The x&lan Inturance Company (Doctor's Benefit) has
paid these excise taxes on the premiums paid to it for the supplemental disability policy,
and the payments have been accepled and the taxes assessed. Priociples of estoppel and the
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duty of consisfency preclude the IRS from taking the inconsistent position in the cases of
Renge & River and Pettiiger that the xélan disability program does not comstitute
insurance, and that the amounts paid by Range & River constitute constructive dividends
to Pettinger. Alamo Nat. Bank of San Antonio v. Commissioner, 95 F.2d 622 (5* Cir.
1938); Orange Securities Corp. v. Commissioner, 131 F 2d 662 (5” Cir. 1942).

Preminms paid by Range & River were not in fact constroctive dividends to
Pettinger, as the IRS has determined. They are not includable in gross income. They are
specifically excluded from Pettinger's gross income under § 106 of the Code.

H:\P\Pestingi-10442\Dosuments\Cialm For Refund Doc

|
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T IRS Deporiment of the Tivusmy
Jarternal Hevenue Serviee

OFNEN UT 84201-00358
1

RANGE & RIVER RADIDLOGY P C ,
PEVTINGER THOMAS W '
63 -SAGE CREEK RD

conY WY B2414-9672638

CUT DUT AND RETURN THE VOUCHER AT THE BOTTOM OF THIS PAGE IF YOU ARE MAKING A PAYMENT,
EVEN IF YOU ALSO HAVE AN INQUIRY.

\The IRS nddress must appear in the window. Usa for payments
0461406820 Letter Number: LTRO105C
BODCD-SB Latter Date 2004-D3~01
Tax Period H 199712
%xB303150365+%*
RANGE & RIVER RADIDLOGY P C
PETTINGER THOMAS W
INTERHAL REVERUE SERVICE 63 SAGE CREEK RD
OGDEN UT B454201-0 copY WY B26414-9672538

“Illlll"ll)lll"llll)l"")ll"l!lll“ Illlltlll"

830315035 SH o2 2 199712 000 0pD0BOOIN0ONCDD EXHJBITII—RSH%




: m IR S Pepartment of Hhe 1 reestiry
Internsl Revenue Serviee

In reply er to: DA41406820
DEDEN UY B84201-003B Mar. D1, 2004 LTR 105C
83-D315035 199712 B2 000 1 !
oovoD
BODC: SB

RANGE & RIVER RADIOLGEY P C |
PETTINGER THOMAS W ‘ -
% DARRELL D HALLETT ATTY

1011 WESTERN AVE STE 803

SEATTLE WA 981Dl '

CERTIFIED MAIL
Taxpayer Identificotion Number: A83-0315035

Kind of Tax: Farm 1128X Corporate
Amount ov¥ Clasimi{s): $ 27,189.00

Date Claim(s) Received: Jan. 22, 2006
Tax Perivod{s): Dec. 3}, 1997

Dear Taxpayver:

This letter is vour legal nofice that we have disallowed vour
claimi{s). We can't allow vour claim(s) ¥for refund or credit for the
peripnd(s) shown above for the reasoni(s) listed helow.

The claim has been to appeals, and they upheld the tax. You have not .
provided any nevw information.

If vou have any questions, please call wus tell free at 1-800-829-0115.

If vou prefer, vou may write to us at the address shown at the top
of the first pape of this letter.

Whenever you write, please include this letter and, in the spaces

below, give us your telephone number with the hours we ¢tan reach you.
Also, vou may waht to keep a copy af this letter for your records.

Telephone Number ( ) Hours
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E Department of the Tmosiny=—fniemal Revenue Service
2 x ’ Amended U.S, Individual Income Tax Return OMB No 1545003
[Rov. November ama} k- Sen separate Instructions.
This retum is for calendar year = 1996 |, or fiscal year ended » . -
Your B3t name ond bnhdal Lot name Your social security number
§: THOMAS W. PETTINGER 466§ 27 ;7520
5 ¥ 8 Joing elirn, spotse’s fest name and iy Last name Spouse"s soclal secinlly number |
£ LAURIED. PETTINGER 204} 56 ;06087
G § Homs addess [no. and sireel) or P O box H mad is non delivered 1o yow' home AR no Phone number
g 63 SAGE CREEK RD { }
E Chry. twn o post office- ate. ond ZIP code Hf you have & Toredgn sddress. ses page 2 of the instuctons For Poptrwork Roductlon Act
CODY, WY B2414-9572 Nouce, sot page b
A If the name or address shown above s different from that shown on the orlginal return, check here N D
B Has the original return been changed or audited by the IRS or hava you been notified that It will be? . D Yes [ No
G Filing status. Be sure to complete this {ine. Note. You cannot change from jolnt to separate etums after the due date. :
On ceigtnnl rewm - [ Single 3 Manizd fing Jointly [3 Manied fing scparately L) Head of housahold £ Quatitying wmnwtm
Onthisrewm [ Single  BJ Mantied filng Joimly {53 Manied fing separstety [ Head of housenold™ [ qualitying widcw{eq
* I the gualifying person is 8 child but not yout dependent, see page 2.
B .
Use Part Il on the back to explaln any changes A. Original pmoun or m:,:::'fge:n € Comeat
; as previously ndzj;rsled of (decrense)— amount
income and Deductions (see pages 2-6) froa g explsin in Pant B
1 Adjusted gross Income fseepage 3 . . . . . . . |t 390,709 (95,000) 294,708,
2 ltemized deductions or standard deduction (see page 3 . |2 6,700 : 6,700 )
3 SubtractBne 2 fromine 1., . .2 384,009 {95,000} 288,003,
4 Exemptions. Il changlng, Al 0 Parts 1 and fl on U-ne back’ 4 612 612
5 Taxable Income. Subract line 4 fromfined . . . . . 5 384,009 196,612) 2B7,387
2] 6 TYax {ses page 4) Method used Ingol. C...oooevcvve e vceeen [ B 127,068 (36,258} £8,809
% 7 Credits (seapaged) . . . . . i
Bl & Sublract fne 7 irom line 6 Enter the result but not less than zero 8 127,068 88,809
x] 9 Othertexes(seepaged) . . . . . . . . . . 9
Fl10 Totaltax. Add linesBand8 . . . . . . . . . . |10 427,068 68,809
11 Federal Income tax withheld and excess soclal securlty and
tier 7 RRTA tax withheld IT changing, see page 4 . 1 80,916 B0,918
12 Estimated 1ax payments, Includlng amuuntappﬂed from prios
g year's return . . . e a e s 12
g 13 Earned income crad:t (ElC) e . N, 13
21 14 Addidonal child tax credit from Form eIz . . 14
P:] 15 Credits from Form 2439, Form 4136, or Form 8885 15
16 Amount pald with recquest for extension of Ume to file (see page 4) . . . 16 . :
17 Amount of tax pald with original return plus additional tax pald after n was [ rled . Y 46,152
18 Total paymenis. Add llnes 11 through 17incolumn ©_ . . . . . . , . . .+ . |18 127,068
Refund or Amount You Owe
19 Overpayment, i any, as shown on original return or as previously adfusted by the IRS . L9 0
20 Subtract fne 19 from line 1B [see page 5) . . . 20 127,068]
21 Ameunt you owe-. If fing 10, column C, & more than line ZO enler lhe dtn'erence and see page 5 21
22 If fine 10, column C, Is less than line 20, enter the difference . . . 22 38,259
23 Amount of line 22 you wan! refunded to you C e e e e e e e e . |23 38,259
24 Amount of line 22 you want applied Lo your estimated tax 24 | '
Und 1 jury, t declare that | kave izd inot Bnd that | ho uas d i
SIGN | B meris, g b ton bt o my knowicdge and bele, this amended fewrm é’“’u.’lﬂ“’ém..’?n’é' Cotmpiate. Declaruion o prepie i tan
Here 1payed s besod an 2% ntormatkon of wahich tha preparer hat ity .
Joirt reteny
n? ! r
R & ) ==
otr signoturs Date Spouse's signause. § a joinl rewm, Both must sign Bate
: Dy Preparer’s S5N a7 PN
Paid 5’;&’{,‘,’,‘) ” e ves [ RS |
Preparer's L= z ;
Use Only | yours S Somploy ’ Ene :
add:ess nnd ZIP eodz Phone no. { }
Cat No 11360L form 040X Rev 11-2003 |
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Frern 10405 Rev. 11-2003) Page 2
Exemptions. See Form 1040 or 10404 instructions. A Dl J
If you are not changing your exemptions, do not complete this part :,m"hf;,:f, B. Net chante c Cur::: :
If clalming more exemplions, complete fines 25-31. mpum:g’ LH . g u'“"mm“bw
If clalming fewer exemptions, complete lines 25-30 adjusied !
25 Yoursel and spouse . C e 25
Caution. If your parents {or someone elsej can clalm ynu 853 dependent
{even {f they chose not 10}, you cannot clzim an exemption for yoursell i
26  Your dependent children who lived withyou . . . . . |26
27 Your dependent children who did not Iive with you dua to d‘wome or -
separation . , . . . . . . . T 4 :
28 Other dependents . . . - .. 28 1 - f
29  Toiat number of exemplions. Add Hnas 25 thmugh 28 . 29
30  Muliply the number of exemptions clalmed on line 29 by lhe amount Hste:t
balow for the tax year you are amending Enter the result here and on [ine 4. "
But se2 the Instructions for
Tox ' Exemplon line 4 on page 3 I the
year amount amount on lino 1 Is overs
2003 $3050 sI04625 ’ .
2002 3pap 103,000
2003 2300 99.725
2000 2600 96,700 - 10 .
31 Dependents (children and other) ot clalmed on origina! {or adjusted) return: ‘ 531 ;:" )‘0;:‘ e
3 who:
¢ i qualifying
{b) Depandent's soctal {c} Dependen %Mmlu * Hyed with I:,
() Fust nama Last name secury rumbe! relalonshp 0Y0 f e e poge gy [ TV - ¥
D s fid not fve
with you dus to
. 3 7 | dworcnor
0 stparotion [ses
™ pages) . »
—F Dependents '
4@ onll’lnc ;‘ nol D
(] entored obove >

Explanation of Changes to Income, Deductions, and Credits

Enter the fine number from the font of the form for each item you are changing and glve the reason for each
change, Attach only the supporiing forms and schedules for the items changed. If you do not attach the required
information, your Form 1040X may be returned. Be sure to include your name and social security number on any,

attachments.

If the ehange relates to a net opersting loss camybatk of a general business tredit tanyback, atach the schedule or form
that shows the year in which the loss or credit occUned. See page z of I.he Inslmctiuns Also checkhere .. . . . »

cls8HY Presidential Election Campaign Fund. Checking below will not increase your téx or reduce your refund.
If you did not previously want $3 (o go to the fund but now want to, check here .

If a Joint return and your spouse did not previously want $3 to go to the fund but now wants to, check here’

.. 0
o o0

®

Form 1040X tRev 11-2007)

|
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Depanmert of thy Treasmy—remal Revenue Servien
; ﬂ@ @X l Amended U.S. Individual Income Tax Return OMB No. 1345-5081
fRav. Novamber 2003) ¥ See separals nstructions,
Th:s return is for calendar year ™ 1897 _, or fiscal year ended > R .
Your (st ndmn and inhip) Lost name Your socla) socurity number
g THOMAS W. PETTINGER 466} 27 17529 .
E If o Jolnt ronmm spouse’s first nome ohd initlal tast naine Speura’s seetal seourity manber,
=] LAURIED. PETTINGER 2041 56 ;008Y
S [ Tiomn oddress na. nnd sueey or P 0. box B mad ks nol defivezed 1 Yold home Apl no Phons rumber ;
2| &3 SAGE CREEKRD { )
g Clty. Lown o post office. state. pnd ZIP enda I you heve o forelgn pddress, sao page 2 of the Instaxons For Papeiwark Hu:lnr.dnn Ar;!
CODY, WY B2414.8672 Naotlze, see pagn 6
A If the name or address shown above is different from that shown on the original return, check here PN S ['_'}
B . Has the origisal return been changed or audited by the IRS or have you been notified thatitwilibe? . [JYes [ONo
C Filing status. Be sure to complete this fine. Note. You cannot change from joint lo separate returns alter the due date. .
On origlnet rotwm & [ Single Mamied fiing Jotntly [] Manied fiing separsiely [ Hesd of housanols [} Quatifying widowfer)
Onthsrerm > [ Single Mezvied fiing jolnlly O Manted fiing soparately [ Heso of housenota® ) Quakitying witowder}
* If the qualifying person Is a child but not your dependent. seo page 2. )
Use Part Il on the back to explain any changes ot ma;‘ﬂgw ,%:&E%“En c. Coreecy,
lncome and Deductions {see pages 2~6) fsec page 2 caploln In Pan I L
1 Acﬁustgd gross incoma (sea page 3) .. 1 476,544 {114,24D) 382,304 3
2 ltemized deductions or standard deduction (see page 3) 2 6,900 6,900,
3 SubtractBne2fromline . . . . 3 469,644 (114,240) 355,404
4 Exemptlons If changlng. il in Pans i and H an lha back .1 4
5 Taxable income, Subtract ina 4 fromfne 3 . . . ‘5 469,844 {114,240) 355,404
2| 6 Tax{see page 4) Method usedincob C...ocevvveveneeanceee 1B 166,290 {45,254) 115,036
5] 7 Creoits({seepaged) . . . . Bz
S & Subuact fne 7 fiom Ene 6. Enter the result but Aok s than zero 8 160,290 115,036
%| 9 Othertaxes(seepaged) . . . . . . . . . . . 5 .
Fl 10 Totaltax. Addlnes8andg9 . . . . . . . . . . . 110 960,290 115,036
11 Federa! income tax withheld and excess soclal secutity and .
tler 1 RRTA tax withbeld #f changlng, see page 4 . ty R 102,615 102,615
12 Estmated tax payments, lnch:dlng amount appr ied from prior
a yearsreturn . . . . e - - .12
5| 13 Earned income cedit ey . . . . . . . . . |13 .
Z{ 14 Adohtional child tax credlt from Form 8812 . . . . 14 !
8115 Credits from Form 2439, Form 4136, or Form 86885 1s
16 Amount pald with request for extension of time 1o Rle {see page 4) . .- 16
17 Amount of tax paid with original return plus additional tax paid afier it was filed IO I ) 57,675
18 Total payments. Add lines 11 through 17 IncolumnC . . . . . . . . . . . [18 160,290
Refund or Amount You Owe
19 Overpayment, If any, as shown on original return or as previously adjusted by the IRS P 1) : 0
20 Subuact ne 18 from line 18 (see page 5} . . T 160,200}
21 Amount you owe. If line 10, column C, Is more than [ 0, enter the difference and see page 5 21
22 I Iine 10, column C, is less than line 20. enter the diference e e e e . 2z 45,254
23 Amount of One 22 you want refunded toyou . . e e 23 45,254
24 _Amount of line 22 you want applied to your “estimated tex | 24 |
Sign | ust penle ofpokey ok et e gkt nd et e e s TS, e wmmyng e
Here 1agpeyes s bosed on & Infatmation of which Oy the preparet has any
;:nm:’f ‘
I(nepP:g;npyl' ) ] } I !
Your signalure Date Spouse’s signature. If & joist relum, both et sign Date .
Paid :gnm s ’ Date ;‘:3 r"-:“m:xoyw 0 Preporer's S5N of PTIN I
Zrepgﬂ’;r's Fim's Mm! 3 B i
se only .ndmus, arl:,;.‘l‘:lguj.‘:dl ’ Phons no. | }
romn 1040X {Rev. - 2003

Cat No 11360L
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Form 040K (Rev. 11-2003) Poge 2
Exemptions. See Form 1040 or 1040A instructons. A Criginnt |
" number
If you are not changing your exemptions, do not complete this part. isbint ol b Neteranen | O
Il clalming more exemptlons, complete fines 25-31. feponed or os ’ ¢ exemplions
if clalming fewer exemplions, complete lines 25-30 'lquﬁ . 1
25 Yoursell and spouse e e e e e e . . . . . |28
Cautlon. If your parents (or somepne else) can clalm you as a dependent
{even if they chose not to}. you cannot clalm an eremption for yourself
26 Your dependent children who ived withyou . . . . . . . . |28
27  Your depandent children who did not live with you due to divorce or .
SEPArAHON . . . . . . . e e e e o e e ... . L2
26 Otherdependents . . . . . . . - 4 4 . . . . - . L28
29  Total number of exemptions. Add lines 25 through 28 . . . . . |28
30  Muhiply the number of exemptians claimed on fine 28 by the amount listed |
betow lor the tax year you are amending. Enter the resull here and on line 4
But sec the instructions for '
Tax Examption Iine 4 on page 3 Il the
year ampunt amount on fine 1 ls over
200 53050 5104.625 :
2002 1000 10,000
200 2 500 0.725
2000 v 2600 85,700 30
" yod No, of
31 Dependents (children and other) not claimed on original {or adjusted) rewrn: ::mmr?r: -
. o |6V W quatitying .
) Dependent’s suclsl ) Dependent's |4 TS { o pid win \
{a) Fistnama Lost nama securty number relsbanship 40 YU [ ot fsca pagn §) | ¥ -
] * did not five
with you dus (o
] dhvore or
D r s” &“> !
page .
& Dependents '
— onilne 31 not E]'
] entered abova » ’

AR Explanation of Changes to ncome, Deductions, and Credits

Enter the line number from tha front of the foym for each item you are changing end give the reason for each:
change, Attach only the supporting forms and schedules for the items changed. If you do not attach the required
information, your Form 1040X may be returmed. Be sure to Include your name and social security number on any’

attachments.
|
If the change relales 10 @ nel opersting loss carmyback or a general business credit carryback, attach the schedule or form !
that shows the yeer in which the loss or credlt occurred, See page 2 of the instructions. Also, checkhere , ., . . > O

iR} Presidential Election Campaign Fund. Checking below will not increase yeur tax or reduce your refund,
» O

If you did not previously want $3 to go to the fund but now want to, check here . . . . . | e e e s
if 2 joint return and your spouse did not previously want $3 to go o the fund but now wants to, check here ., . , . M D
@ Form 1040X Rev 112000 |
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m ]’RS Dzpastment of Ui [reasury
Tiiernal fievenue Servier

UGDEN UT &%201-004%

THOMAS W & LAURIE D PETTINGER
63 SAGE CREEK RD
CoDY WY A2414-9672438

ICUT DUT AND RETURN THE VOUCHER AT THE BOGYTOM OF THIS PAGE IF YOU ARE MAKING A PAYMENT, | ~°

EVEN IF YOU ALSOD HAVE AN INQUIRY.

\The IRS address must appear in tha wWindow.

0461320110
B0DCD-SB

INTERNAL REVENUE SERVICE
DGDEN UT B42D1-0049
"ll'lllnlll I:'"I!lﬂl""lll“l'llllll"lillnll"

LE77529 BX

30 0 199kLiZ D00 DOGDDPDDOOOOODD

Use for pavments

Letter Number: LTROY0O5C
Letter Pote 2004-05-07
Tax Period 1 199512

L

| |
®G66277529%

THOMAS W B LAURIE D PETTINGER !
63 SAGE CREEK RD
CODY WY 82414-9672638

g
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@ o J

¢ 5) TRS Depurimcntof the [reowury (044

In reply ar to: DRE132011D
DEDEN UT B4201-0049 May 07, 2bus  LTR 105C :ﬂi@g
466-27-7529 199612 30 000 1 4 -
01613
BODC: SB |

THOMAS W & LAURIE D PETTINGER "
% DARRELL D HALLETT ATTY ' AY 10 20p,
1011 WESTERN AVE STE BD3 i

SEATTLE WA 98104-1083 CHICO”UE 8 HALLETT

— RECE) WE@

CERTIFIED MAIL

Taxpayar Identification Number: 466-27-7529
Kind of Tax: Income 1
Amount of Claim(s): & i8,259.00 45,254.00

Date :Claim(s) Received: Jan. 26, 2004 . : ‘!
Tax Periodis): Dec. 31, 1996 Dec. 31, 1997 .

Dear Taxpayver:

This letter is vour legal notice that we have disallowed wour
clainm(s}). We can't allow vour claim{(s) for refund or credit for the
period(s) shown abeove for the reason(s? listed below.

To appeal wvour claim vou need to be prepared to provide the o
documentation to back. up the changes you are making on vour return. i

If vou want to appeal our daecision to disallow your claim, vou must
provide a brief written statement of the issues vou don't agree with.
The facts conptained in the written statement should be detailed and
complete, including names, amounts, locations, etc.

You should include the followina:
1. A statement that you want te appesl the disallowance.

2. Your hame, address, and a telephone number where you can be
contacted during the day.

3. A statement of facts supporting vour reasons for disputing the
disallowance.

4, A statement outlining the law or other auvthority that supports
vour claim. I

You must declara that the statement of facts is true under penaltiss
of perjury. You may do this by adding the following statement and

signing it: !

"Under penalties of perjury, 1 declare that the facts

an
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64613520110
May D7, 204 LTR 1B5C
466-27-7529 199512 3D D00 1

01621

THOMAS ¥ & LAURIE B PETTINGER

% DARRELL O HALLETT ATTY i -
1011 WESTERN AVE S5TE 803

SEATTLE WA 93104-1D83

Sincerely wvours,

Theomas D. Mathews R
) Field Dir., Compliance Sves.

Enclosure(s):
Publication 1
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