I

SCAN INDEX SHEET

AR
T
T

Tl

il
AR

T
A

******




i

P

+

i
O 00 ) v B W N

[ N N T N T N B N I e T e T S e S e S S S Ay
W N = O O 0 -] N B W N = O

t¥ 26
27
28

SHEPPARD MULLIN RICHTER & HAMPTON LLP
A Limited Liability Partnership - A
Including Professional Corporations g T TS

PAMELA J. NAUGHTON, Cal. Bar No. 97369 F*

12544 High Bluff Drive, Suite 300 _

San Diego, California 92130-3051 : i

Telephone: 858-720-8900 : j

Facsimile: 858-509-3691 Nov | 9 204 !

LAW OFFICE OF FRANK J. JOHNSON eaflu s, oUnT
FRANK J. JOHNSON, Cal. Bar No. 174882 ~NH :
402 W. Broadway, 27" Floor DEPUTY
San Diego, California 92101 B A
Telephone: 619-230-0063 ! -
Facsimile: 619-230-1839

Attorneys for xélan Foundation, Inc.

i
i

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

S

UNITED STATES OF AMERICA, =~ .| Case No. 04-CV-2184 LAB

. Plaintiff, DECLARATION OF SHERYL
WAKEFIELD IN SUPPORT OF:

RESPONSE OF XELAN
L. DONALD GUESS, etal., .| FOUNDATION, INC. TO ORDER
. | TO SHOW CAUSE

V.

Defendant.

Judge: The Honorable Larry A. Burns
Date:  December 3, 2004
Time: 1:30 p.m.
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DECLARATION OF SHERYL WAKEFIELD

. My name is Sheryl Wakefield. I am over the age of 18 years, and a
resident of San Diego, California.

. I have worked for the xélan, Foundation, Inc. (“the Foundation™) since
June 30, 2603.

. I am the Foundation’s Administrator. My duties include maintaining and
overseeing all of the Foundation’s accounts.

. I have personal knowledge of the books and records, including accounting -
records, which the Foundation maintains on a daily, monthly, and annual
basis.

. The Foundation has a primary bank account with Torrey Pines Bank, '
which is the Foundation’s operating account. (Prior to the Torrey Pines |
Bank account, the Foundation’s operating account was with The First
National Bank. That account is now closed.).

. The sources of the deposits into the operating account are many: All cash
contributions received by donors are deposited into this account. If a
donor wants a contribution made to a charity (and such contribution is
approved by the Foundation), it is made by check from this account
payable to the organization. If donated monies are not distributed to a |
charity upon donation, the funds are deposited into the Foundation’s SEI
account for investment or another investment such as an annuity. When
the Foundation determines to contribute to a charity, usually at the ;
request of the donor, money is withdrawn from SEI, or wherever they are .
invested, and re-deposited into the bank account, and, in turn, the
contribution is made from this account.

. Another source of deposits in the operating account is proceeds from
donated securities. Donated securities are liquidated, deposited into the
operating account, and then distributed to a charity. Another source of
deposits is annuity payments made to donors, as part of charitable
remainder annuity trust, which are deposited into the account from the |
institution that pays the annuity. If a donor wants to close his/her donor
advised fund, it is transferred to another organization similar to the
Foundation, or to another 501(c)(3) charity, via the operating account. ,
Other deposited monies include the initial and yearly renewal fees paid by

. donors, and some monies for the defense fund (described below).

. I have reviewed the SMART database program maintained by the
Foundation and various reports printed from the same.

. Based on this review, I believe the Foundation currently has

approximately $44 million in net assets. A large portion of the
Foundation’s assets, approximately $23 million, are invested in securities ;




currently maintained in one account, owned by the Foundation, with SEI,

for future charitable distributions. Funds set aside, currently around $2.5 :

million, for the legal defense costs, are maintained in one account (also
owned by the Foundation) with Schwab. Other assets include:
approximately: $1 million in another Schwab account; $780,000 in other
brokerage accounts; $1.8 million in Viaticals; $10.3 million in gift
annuities; $3.1 million in student loans; $6.7 in non-cash/non-security
assets; $355,000 in notes receivables.

10.The current liabilities of the Foundation include: deferred gift anmuity
obligations; bank overdrafts; deferred compensation obligations.

11. Since the Foundation began, it has distributed charitable contributions
totaling approximately $11 million to hundreds of different charities
including, but not limited to: Brown University, St. Mary’s Hospital,
Boys & Girls Club, Creighton University, Boy Scouts of America,
Medical College of VA, Leukemia & Lymphoma Society, Duke
University Medical Center, Food for the Poor, Inc., Cornell University,
Juvenile Diabetes Research Foundation, American Academy of
Otolaryngology, and Campus Crusade for Christ.

12. The only non-charitable expenditures/disbursements I am aware of are | _ 1‘

those to pay for necessary management costs (approximately 6% of all : ...,
contributions), and reasonable attorneys’ fees and costs. -

13. Zero to six-percent of all contributions were paid (up until several months
ago) to xélan, Inc. or xélan Investment Services, Inc. to cover markeupg
and research expenses of the Foundation. )

14. An annualized 1.1% of all managed funds (i.e., donations invested in
securities) were paid on a quarterly basis to xélan Investment Services,
Inc. (up until several months ago), for the management of the invested
funds.

15.Ten percent (10%) of the Foundation’s total assets are used to pay
attorneys and accountants for legal and accounting fees and costs relating
to the IRS examination of the Foundation, the IRS’ proposed revocation
of tax-exempt status, and the IRS examinations of Foundation donors.
These funds are located in the Foundation’s account at Schwab.

16.1 believe that the marketing and research fee, legal fees, as well as the
investment management fee, are all disclosed to Foundation donors by
their financial counselors.
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17.1 am not aware of any monies being paid directly from the Foundation to .

Dr. Guess.

18.Donors have the ability to establish a donor advised fund. If so, they
must complete an application, providing the following: desired name for
the donor advised fund; fund advisor’s identification information (date of

|




birth, social security number, address, and telephone mumbers); type of . .
funding; proposed charitable purpose(s); and successor donor advisement
information. Attached as Exhibit A, is a copy of an Application to |
Establish a Donor Advised Fund. Ireview all applications, and make a |
preliminary determination. When Dr. Guess was a Board member, I J
would forward the application to Dr. Guess for approval and
consideration by the Foundation’s Board.

19.Being a donor advised fund, donors can suggest the recipient or use of the
charitable contribution. He/she may suggest as a donee another not-for- |
profit organization, or a local charitable activity known to the donor. |
However, the Foundation’s Board has the ultimate authority to determine |
whether the funds will be donated to the suggested charity or purpose. |

20.Some of the many different charitable purposes of donor advised funds
are the following: to provide free medical care for homeless people, who |
are sheltered at Salvation Army Facilities in L.A. County area; to support |
the school and health facility in Nicaragua’s Madre Paula’s Project; to :
establish a scholarship at the Universidad Nacional Autonoma De |
Nicaragua, and a teaching program on health and law in Nicaragua; to |
help the project Music School for Disadvantaged Children in Leon-

Nicaragua; and to provide medical services to American and foreign .. - .
children affected by phys1cal dlsﬁgurements resultmg from congemtal l R
birth defects. - s SN et
21.At the time: the application is mbm.ltted the donor usually donates money ' .- ..

or property to be distributed to the donor advised account. There is a set- \
up fee of $1,400. ;
22.Donors can contribute money, tangible property, or real property. .
23.Upon receiving a contribution, the Foundation provides a receipt of the |
donation to the donor. An example of a receipt of a donation is attached |
as Exhibit B. The receipt confirms the donation and explains that the !
Foundation is a tax-exempt public foundation, and no goods or services |
were provided for the donation. The receipt also reminds the donor that |
the confribution must be a complete and unrestricted gift. |
24.For every request for a distribution to a charity, the donor must submit a
Distribution Request Form or by providing other adequate, written |
request, such as a letter to the Foundation requesting a distribution be
made to a certain charity. A copy of Distribution Request Form is |
attached as Exhibit C. ;
25.Upon receipt of a Distribution Request Form, I review it and make a |
preliminary determination as to whether the distribution is for a bona fide
charitable purpose and the recipient is a valid charity registered with the
IRS. If the recipient is not listed in IRS Publication 78, it must provide
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the Foundation a copy of their IRS determination letter evidencing tax-
exempt charitable status. The Foundation on several occasions has denied ,
Distribution Requests.

26.Donors can develop their own charitable project that is funded by their
donor advised fund, provided the project furthers the charitable purposes
of the Foundation and is approved by the Foundation. The donor can
provide services to his/her charitable project, and receive reasonable
compensation for the services. The donor’s expenses can also be funded |
by the donor’s donor advised fund. Only some donors request |
reimbursement of expenses and/or compensation. Some request
compensation, but request that it be deferred to a later time. !

27.Before a donor can set-up a charitable project, I (or the donor’s financial |
counselor) provide the donor with a list of documentation required. A :
copy of a flow chart regarding documentation required to establish a
charitable project, and make a charitable distribution is attached as
Exhibit E.

28.The donor must first submit a Charitable Project Approval Form for
review and approval. A copy of the form is attached as Exhibit D. Upon

- receipt of the form, I review it and make a preliminary determination. I .

. then forward it to an officer. of the Foundation, or the Board, for final - .., J‘; : i: s '-L;g"

* . approval (or denial). Projects are periodically reviewed by the Board and . -

-+, advising him/her of its' determination of the project.

ratified or curtailed. The Foundation then submits a letter to the donor::- L e L '
P
H

29.If approved, the donor executes an Independent Contractor Agreement
A copy of the Independent Contractor Agreement is attached as Exhibit
F.

30.Donors are also required to certify all services provided to a charitable
project, and that the services were provided free of charge with the
understanding that payment would neither be required nor expected. The
donors can submit a Charitable Services Time Allocation Log detailing
the name of the charitable project, the date and service performed, the
time spent, the standard rate, and charitable amount. The Allocation Log |
is subject to Foundation approval. A copy of a Services Certification and
Allocation Log are attached as Exhibit G.

31.Patients receiving services from donors are asked to complete a Fee
Waiver Form detailing their name, the name of the service provider, the
date, purpose, and location of the service, and certification that the
patient does not have insurance coverage or state/government funded
insurance for the services he/she received. However, if the doctor is out
of the country, other than Mexico, the patient may not be required to sign .
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the form if they cannot read it. A copy of the Fee Waiver Form is
attached as Exhibit H.
32.1f a donor wants to receive reasonable compensation for providing
services to his/her charitable project, the donor must submit a
Compensation Request Form. If the donor elects to have his/her
compensation be deferred, the donor must submit a Participant’s Election
to Defer Compensation Form. The election must be made before any
services are provided. A copy of the Election to Defer Compensation and |
the Compensation Request Forms are attached as Exhibit I. :
33.If a donor wants his/her expenses reimbursed, he/she must get
Foundation approval. Donors must submit a Receipts & Expense Log
and Chartable Project Expense Reimbursement Request Form (attached as
Exhibit ). The Foundation Administrator reviews all Receipts &
Expense Logs and Request Forms and either approves or denies the
requests. The Foundation has denied reimbursement requests because of '
the lack of supporting documents and/or because the documentation
indicates that the expenses were inconsistent with the charitable purposes
of the Foundation.

. . "34.If a donor receives compensation for services provided to his/her |

charitable pro_]ect the Foundation issues the donor a.Form 1099 (for . ;.
‘every year in which services were. provided). - ' o

35.Currently, donor service providers, if requesting compensatlon are- pa1d
an amount that is less than his/her ordinary billing rate for services.

(Prior to this amendment, service providers were compensated based on
reasonable and customary compensation levels). Donor advised funds are
limited in the amount they can fund any charitable projects. The
Foundaticn no longer accepts beneficiary designations on deferred
compensation payments.

36.1 have reviewed a current report detailing charitable projects. Attached as
Exhibit K is a copy of the report. Of the approximately 415 donors of the -
Foundation, about 120 charitable projects had been established.” Nearly
24,000 hours and approximately $4 million worth of charitable services
have been provided to indigent patients. |

37.Examples of charitable projects include, but are not limited to: '
development and operation of medical clinics in Third World countries
for the charitable purpose of providing free medical care; free eye exams
provided to low income individuals; development and operation of a ‘
dental clinic in Mexico for the charitable purpose of providing free denta]
care; free dental services to orphaned children in Ukraine. With one
charitable project alone, a donor provided free obstetric medical care to

|
|
()
\
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752 indigent women, services included consultations, ultrasounds, |
procedures, and deliveries. f
38 Donors can contribute real estate or securities, and the Foundation in turn
- sells the asset. If the donor has requested that the proceeds be used for a
deferred gift annuity and the board approves it, the Foundation uses the
proceeds from the sale to purchase a gift annuity. The annuity payment
amount is calculated by a commercial software program. Donors claima
deductible contribution based only on the present value of the remainder
interest as calculated by the software program. ‘.
39.Donors can suggest an endownoent be established for the benefit of an
educational, medical, state, or county institution. The Foundation
approaches the institution, at the request of a donor and proposes a life
insurance policy on the life of an individual of the institution. The donor |
advised fund pays the premium on the life insurance policy. The
beneficiary of the policy is the institution and the donor advised fund. In
most cases, 80% of the life insurance proceeds go to the institution and |
20% goes to the donor advised fund. The donor advised fund then uses
the life insurance proceeds to purchase additional life insurance policies -
creatmg a perpetual endowment for the benefit of the institution. The life
msurance proceeds received by the Foundation are used to further its -
charitable and educational purposes: . _
40.1 understand that several years-ago, educational student loan programs
could be established by the donor advised funds. Students could borrow
college and graduate school tuition and expenses in an area related to the
Foundation’s charitable purposes. In exchange, the student had to agree
to either provide 2000 hours of pro bono services to a charity or ‘
charitable activity for each year of tuition and expenses received or repay :
the funds advanced back to the Foundation (i.e., the donor advised fund
that funded the loan), with interest, five years after their education has |
been completed. :
41.Students were required to a Commitment Agreement and Education ;
Expense Repayment Agreement. To the best of my recollection, the ‘
Repayment Agreement charged an interest rate of 5% of unpaid prmc1p1e
together with interest, thereon each year for 5 years. Thereafter, any ;
remaining amounts of unpaid principle and interest were to be repaid at
the rate of 20% of principle, together with interest each year. The
Repayment Agreement also provides for a definite repayment date. The !
entire loan must be repaid by the end of the 15® year following the |
original scheduled graduation date.
42 .Based upon a report detailing the student loan program, which is attached
as Exhibit L, only about 34 of the approximate 415 doctors ever '

SN - S
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participated it the program. That is approximately 2.4% of all
contributions received by the Foundation. Approximately 7.4% of the
Foundation’s assets are in student loans.

43.New loans under the student loan program were terminated several years
ago.

I declare under penalty of perjury under the laws of the United States and
the State of California that the foregoing is true and correct. Executed on
November (}, 2004, at San Diego, California. o

-

Sheryl Wakefield
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Exhibit

INDEX OF EXHIBITS TO DECLARATION OF SHERYL WAKF;'IELD

Description

A

Application to Establish a Donor Advised Fund

Example of a receipt of a donation

Distribution Request Form

Charitable Project Approval Form

M O O @

Flow chart regarding documentation required to establish a
charitable project, and make a charitable distribution

Independent Contractor Agreement

Services Certification and Allocation Log

Fee Waiver Form

=oml o =

Election to Defer Compensation and the Compensation

Request Form

Receipts & Expense Log and Chartable Project Expense |

Reimbursement Request Form

Report detailing charitable projects

Report detailing the student loan program

i
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The Y@lan Foundation

APPLICATION
To Establish a

Donor Advised FuI}d
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111212004 |
DESIRED NAME FOR DONOR ADVISED FUND

Fund |
Advisor Date of Birth SS#
Spouse Date of Birth SS#
Address |
City _ State Zip

é :
Telephone | Day Eveniﬁg !

war |-

Financial Counselor Name:

L Iype of Funding

O Current Funding D Deferred Gift Annuity !
If selected, at what age would you '
like payments to begin.

Is real estate part of your donation? 0O YES DO NO

(If yes, indemnification form must be attached)

If yes and if the deferred gift annuity election is made, what is the cost basis of this real
estate?

Are appreciated assets part of your donation? O YES 0O NO




-
-

11122004

II. Proposed Charitable Purpose (Please check one. Additional pages may be added?

[0 General Purpose: To provide for charitable, religious, educational, scientific, or health objectives.

g Other (Please describe,)

Note: The charitable purpose may be changed at any time by the Fund Advisor with written notice to the Foundation.

IIL. Successor Advisement

A. | In the event of your death, whom do you nominate as advisor for this fund? oL

Name Relationship

Address Phone #

B. | In the event the successor advisor you have chosen can not, for any reason, fulfill his/her '
responsibilities, whom would you recommend as the alternate fund advisor?

Name Relationship

Address Phone #




112/2004

|
Fund Advisor Statement |

By completing and signing this application, I
hereby apply to participate in the xélan
Foundation Program. I understand that the full
amount of my imitial contribution is tax
deductible unless the deferred gift annuity
election has been selected. Also, I understand
that the contribution amount less fees (set-up
fee, annual administration fee and marketing
fee) will be deposited and maintained in a
separate investment account. 1 hereby consent
to the automatic deduction of the Annual
Administration Fee from the Donor Advised
Fund investment account. I certify that I
understand the nature of donor- advised funds

APPLICANT:

*  After signing, please return with your personal check made out to the xélan Foundatmn to

and will conduct activities which satisfy the
requirements of the Internal Revenue Code. I
understand that in order to qualify as a
deductible contribution for income| tax
purposes, the ownership and custody of my
donated funds and property will be ful]y
relinquished to the !

a2 Donor Advieed Fund of the xélan
Foundation. These statements accurately
represent my desires for my charitable fund at
the xélan Foundation,

Signature Date

Name (please print) |

your xélan Financial Counselor. !







xélaﬂ Foundatich

A Donor Advised 501(c)(3) Public Charliy J

x&r1 Foundation Board of Direct
Tax ID Number 74-2861236  Rosen . Applorman, MO, FACS. am,‘.i,?.: ca
Donald H, Deviin, DDS, 6an Laandro, CA
Car J, Flatiay, DDE, MSD, Dunadin, FL
L. Doneld Guess, DMD, Sen Dlego, CA
Receipt for Gift of Real Properties .
by |
xélan Foundation Title Holding, L.L.C. .

Dr. Guillermo Arbona
Enid Arbona , !
834 Werner Way ' '

Worthington, OH 43085

Dear Dr. Guillermo Arbona and Mrs, Bnid Arbona:

Thank you for your charitable donation on December 30, 2003 of the following real property:
which the General Warranty Deed is attached hereto and incorporated herein, to the xélan
Foundation via the xélan Foundation Title Holding, L.L.C. The xélan Foundation is a tax-
exempt, public foundation under IRC Sections 501 (c)(3) and 170(b)(1)(A)(vi). No goods or- ,
services were provided for this donation. For your convenience we have enclosed TRS form - ,‘ s _’" ‘l" o
8283. Please fill this form out and forward back to xélan Foundation. We in tum will ﬁ]l out the ™
appropriate information and forward it back to you, so you will be able to include it in'your 2093, A

fax returns.

.
B

To issue this tax-deductible receipt, your contribution must be a completed and unrestricted gift
to the xélan Foundation. You may, bowever, request that your donation be directed foward an-
approved project of the xélan Foundation. Our records indicate that you prefer the xélan !
Foundation Board of Directors chooses to direct the gift to an appropriate project of xélan
Foundation. Your continuing participation in this charitable activity is appreciated.

Please retain this letter for tax purposes. |
If you have any questions, please feel free to call. - '
Sincerely,

dm |

L. Donald Guess
President

4D1 West A Street, Suite 2210 - San Diego, California 92101-7909
TEL (518) 232-0444 - Fax (B19) 232-3283 ' |
www.xelan.com i







Name of your Family Public Charity

| Date of Request

Name of Charity (payable to)

Contact Person at Charity

Address and telephone number
of Contact Person

Amonunt of Distribution

Purpose of Distribution

- OPTIONAL: If you wonld like to make automatic distributions from your Famiily Pubhc N
Charity for donations to this charity on a periodic basis, please complete the following: c

Amount: § To begin: Right away or Month/Year:
Check one: monthly
_____quarterly
anpually (please indicate month
To continue indefinitely?: Yes No or Last donation to be sent (date):
Other instructions or comments:
Signature of Donor xélan Foundation Approval

NOTE: All checks will be sent to you unless you request otherwise.

10/2000

xélan Foundation







Name of your Family Public Charity
Charitable Project Name (or type) :
Date(s) of Charitable Project Ongojng? |
Location of Project !
Pro Bono Service to be Provided Estimated Costs
Description: Amount |
Please attach supporting documents: fee schedules, itineraries, '
memos, reference letters, etc.
! Estimated Total: Check one: if ongoing, for year ___; for Project | $
Signature of Donor Xélan Foundation Approval
Date Date
1
272000 xélan Foundation







Mo Projgci Approval Form
e oy appraval FRIOR In dolag axy wok

Check Tispad 33 Weaks

Submittsd togsther to the
Fonndstion Administrator

Submitzed togethet o the
Foundsticn Administrator

Submitted together to the
Foundation Administrator

 ——————— e .









