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I. PRELIMINARY STATEMENT

Dr. L. Donald Guess (“Guess”) founded xélan over 30 years ago, as a membership
organization for doctors, focusing on economic issues common to physicians. Through several
entities, Guess and the xélan companies (“xélan’) have provided xélan members with a wide array of

insurance products, both traditional products offered by established companies, as well as a Group

- Supplemental Disability Insurance Policy (“Group Policy”) designed specifically for its members.

xélan also provides other services, including the administration of qualified pension plans, financial
planning, and investment management of members’ personal funds.

For the last several years, three of xélan’s programs have been the focus of Internal Revenue
Service (“IRS”) civil exarlninations: the Group Policy, the xélan 419 Welfare Benefit Plan (“the 419
Plan™), and the xélan Foundation (the “Foundation”), a charitable foundation. Each of these programs
was designed by separate, independent law firms with special expertise in the areas of insurance,
welfare benefit plans, and charitable foundations, respectively. The law firms provided independent
opinions regarding the tax consequences of the programs before they were offéred by xélan. To date,
no judicial determinations have been made concerning the tax benefits claimed by xélan members
with respect to participation in these programs.

The government recently disclosed that Guess is the subject of a federal criminal investigation.
In these proceedings, the government attempts to deprive Guess of the personal assets and income
necessary to defend himself, as well as to terminate the existence of both the insurance company that
offered the Group Policy and the Foundation, and foreclose their ability to defend themselves as well.

The insurance company that issued the Group Policy (Doctors Benefit Insurance Company,

Lid., or “DBIC”), the Foundation, and xélan Investment Services, Inc., an entity that provided

-1-
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investment management services to both DBIC and the Foundation, have filed separate oppositions,
which Guess hereby joins. Guess will deal herein with: (1) the government’s general assertions of
fraud with respect to his alleged misrepresentations regarding the viability of xélan programs; (2) the
government’s assertions of fraud with respect to his alleged misrepresentations regarding the xélan
419 Welfare Benefit Trust; (3) the government’s contention that he and others have made efforts to
impede IRS’s examinations; and (4) the allegation that he made false statements in bankruptcy filings

and in testimony before the Internal Revenue Service.

1I. THE GOVERNMENT’S CLAIM THAT GUESS MISLED THE DOCTOR MEMBERS OF
XELAN IS ERRONEOUS

A. France’s Selective Use Of Promotional Materials Encouraging Safety, Efficiency, Control
And Tax Minimization Do Not Establish That Guess Committed Fraud.

Agent Timothy France (“France”) selectively lifts portions of xélan promotional material and
presents it in his declaration in a manner designed to support his central theme: that xélan’s assertions
concerning safety, efficiency, control, and tax minimization are inconsistent with the claim the Group
Policy is genuine insurance, the 419 Plan was a valid welfare benefit prograrﬁ, and that the
Foundation is legitimate. France Dec, Exh. 5, 4§ 56, 61, 63, and 64.!

For example, France’s quote from an audiotape regarding “Maximum Efficiency and
Maximum Control” relates to the overall xélan investment philosophy, as does his reference to a
“Doctors Economic Newsletter.” France Dec, Exh 5, 9] 61 and 63. These materials do not purport to
represent the operational details of the three specific programs France is focused upon. Instead, the
materials pertain to the broader “investment philosophy” of the entire landscape of the services xélan

provides, including personal investment management of doctors’ funds, planning and administration

-2.
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of qualified retirement plans, insurance services (including providing primary disability, life, health,
and other insurance from commercial carriers, wholly aside from the Group Policy), as well as the
three programs under IRS scrutiny.

The newsletter, written in football jargon, refers to the doctors’ “defensive team” as having the

goal of ““capital preservation” and preventing losses of personal savings to “unnecessary income

* LL

taxes” and “unnecessary risk of principal investments.” It refers to the doctors’ “team” as including a
“tight end,” which is “large insurance companies that are highly regulated by governmental agencies,

supi:ly[ing] guaranteed principle, legal reserve life insurance, and annuity investments with a

guaranteed minimum on the investment return.” The “right tackle™ is the plan administrator of

'qualiﬁed retirement plans “that conform to legal requirements while maximizing the team owner’s

contributions and minimizing contributions to other employees and annual administration fees.” The
“split-end™ is “suppliers of risk of principal of modern portfolio theory.”

These philosophies, recommending personal, secure investments by doctors, products offered
by large insurance companies, and minimizing taxes and maximizing accumulation of funds through
qualified retirement plans certainly are not fraudulent. Recent amendments to the Internal Revenue
Code greatly liberalized the amounts that high income professionals, such as doctbrs, can shelter from
current tax through qualified retirement plans, at the same time as minimizing contributions on behalf
of other staff. See, Economic Growth and Tax Reconciliation Act of 2000, effecting 26 U.S.C.

§§ 401(a)(17) and 415.
The philosophy of safety, efficiency, and control is equally legitimate when applied to the

Group Policy. First, the Group Policy provides guaranteed renewable, non-cancelable disability

! While the government may use hearsay to support its application for preliminary injunction in a § 1345 action, hearsay
should be given less credence than direct allegations. United States v. Quadro Corp., 916 F. Supp. 613, 617 (E.D.Tex. 1996).
Here, France relies upon multiple layers of hearsay, including statements of unidentified, confidential informants.

.3-
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coverage, something many large commercial carriers have not provided for a number of years. Thus,
the element of “‘safety” is met. The refund feature of the plan after seven years provides some element
of control, in that the doctor can then elect to obtain a premium refund, or choose to maintain
disability coverage. Also consistent with the overall investment philosophy, most insurance company
reserves are invested under the modem portfolio theory of diversification (i.€., government securties,

fixed income, and index funds) with large institutional firms (i.e., first with SEI Private Trust

Company, and later with Vanguard).

The Foundation offers the doctor an alternative method of charitable giving, in that, as a
donor-advised fund, the doctor can advise with respect to both the timing of the gift and the specific
501(c)(3) recipients. The IRS recently recogni._zéd that even greater “control” over the management of
donated funds is legitimate. Priv. Ltr. Rul. 200445024 (Nov. 5, 2004), attached as Exhibit B to this
brief. As in the case of DBIC’s reserves, the Foundation funds are invested in a diversified portfolio
with SEI. The doctors thus are provided assurances that their charitable goals will be realized.

The benefits of the 419 Welfare Benefit Program (discussed infra at III) were funded with life
insurance polices, 1ssued by Indianapolis Life, a major U_.S. life insurance company. Again, the
presence of the institutional insurance company supplies the element of safety.

Finally, France’s references to promotional materials encouraging “minimizing taxes’ and
“avoiding unnecessary taxes,” as well as engaging lawyers to provide additional “safety” through
legal opinions does not show fraud. As stated many years ago by Judge Leonard Hand, “[a]ny one
may so arrange his affairs that his taxes shall be as low as possible; he is not bound to choose that
pattern which will best pay the Treasury; there is not even a patriotic duty to increase one's taxes.”
Gregory v. Helvering, 69 F.2d 809, 810 (2d Cir. 1934), ﬁﬁ"d 293 U.S. 465 (1935). Although the IRS
and the Justice Department have recently received well deserved publicity for their recent
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enforcement actions against abusive tax shelters, they have recently suffered significant defeats when
their general allegations regarding the “lack of economic substance” with respect to plans that were
designed by highly regarded professionals were tested by the scrutiny of a court. Black & Decker
Corp. v. United States, __F. Supp.2d __, 2004 WL 2375610 at *2 (N.D. Md. Oct. 22, 2004) ("court
may not ignore a transaction that has economic substance, even if the motive for the transaction is to
avoid taxes."); Coltec Indus., Inc. v. United States, ___F.Supp.2d 2004 WL 2480664 at *41
(Fed. CL Oct. 29, 2004) “Under our time-tested system of separation of powers, it is Congress, not

the court, that should determine how the federal tax laws should be used to promote economic

‘welfare.” citing, Gitlitz v. Commissioner, 531 U.S. 206, 220 (2001)); Castle Harbour-1, LLC v. United

States, __F.Supp.2d -, 2004 WL 2471581 (D.Conn. Nov. 1, 2004).2

Notably, the above are cases in the civil arena, not involving fraud. They involved
sophisticéted taxpayers with intelligent and expensive lawyers who advised with respect to the
programs involved. Since they succeeded in the civil arena, they demonstrate the fallacy of the

government taking arrangements with significant tax benefits that are fairly debatable into the

2 The Castle Harbour court was quite explicit that a transaction that met the literal requirements of the
Intemal Revenue Code would not be disregarded just because a principal motivation for entry into the
transaction was the reduction of taxes:

The government is understandably concerned that the Castle Harbour
transaction deprived the public fisc of some $62 million in tax revenue.
Moreover, it appears likely that one of GECC’s principal motivations in
entering into this transaction — though certainly not its only motivation — was to
avoid that substantial tax burden. Nevertheless, the Castie Harbour transaction
was an economically real transaction, undertaken, at least in part, for a non-tax
business purpose; the transaction resulted in the creation of a true partnership
with all participants holding valid partnership interests; and the income was
allocated among the partners in accordance with the Internal Revenue Code and
Treasury Regulations. In short, the transaction, though it sheltered a great deal
of income from taxes, was legally permissible. Under such circumstances, the
I.R.S. should address its concerns to those who write the tax laws.

-5-
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criminal arena’ , before there is any civil determination on the merits of the arrangement, as it has

chosen to do in this case.

Judge Matsch, a highly respected district court judge appointed in 1969, stated in Unized States
v. Kilpatrick:
When the government uses the Internal Revenue Code for purposes other than
raising revenue thereby inducing particular types of conduct, it is not illegal to
be innovative in putting an elaborate dress on prosaic transactions. Leveraged
financing and complex investment programs have been commonplace in our
economy. What divides a tax shelter from a tax fraud is the existence of some

actual economic purpose and what divides civil from criminal liability is the
intent of the actor.

United States v. Kilpatrick, 726 F.Supp.789 (D. Colo. 1989).

Here, there was “actual economic purpose” to the xélan plans under attack. Many doctors are
actually receiving disability payments and many more continue to have coverage in the event of
disability in the future. A number of doctors represented by Michael C. Durney have moved to
intervene in these proceedings, and have filed declarations setting out their situations, focusing on the
nature of their relationship to DBIC and the Foundation. For example, Carl Flatley of Florida, a
retired dentist, became totally disabled after several surgeries. He is currently receiving disability
benefits of $5,000/month, or one quarter a-of his monthly income. Declaration of Carl Flatley.* Joan
Collins; on disability due to depression, is receiving a benefit of $4,000/month; almost 70% of her

monthly income. Declaration of Joan Collins. Frank Greskovich II, a surgeon, is receiving a benefit

Castle Harbour-1, LLC v. United States, 2004 WL 2471581 at *24.

3 In United States v. Harris, 942 F.2d 1125 (7th Cir. 1991), the court ruled that fairly debatable tax
positions, even those in which the government would likely succeed in a civil case, cannot form the
basis of criminal tax charges.

* The declarations cited in this paragraph and the following are attached to the Motion to Intervene
filed by attorney Michael C. Dumey on behalf of several xélan member doctors.

-6-
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of $10,000/month, as a result of several back and foot operations, and numbness in his hands.
Declaration of Frank Greskovich.

The Foundation has given over 11 million dollars to charitable causes, and holds many
millions more for future giving. For example, Joan Wheelwright contributed $40,000 to the
Foundation, or which $20,000 was distributed for Native American children in Montana. Her
charitable contribution deduction was reduced because it was in the form of a charitable remainder
annuity, which pays her less than $3,000/month to support her necessary living expenses. Declaration
of Joan Wheelwright. Walter Hall donated a Santa Barbara home valued at $220,000, which is being
used to provide housing and services to the disabled. Declaration of Walter Hall.

Guess always understood that the Group Policy provided the doctors with valuable earning
protection, and the Foundation provided a means to satisfy the doctors’ chantable purposes. He relied
upon reputable law firms and lawyers® that assured him, as well as the doctors, the programs complied
with the tax laws.

B. The Tax Benefits Claimed Had, At The Very Least, An Arguable Basis. Guess And xélan

Relied Upon An Independent Legal Opinion Determining That The Benefits Were
Supported By Substantial Authority.

To the extent the government suggests Guess misrepresented tax benefits, doctors were
specifically cautioned against such reliance. See, e.g., “xelan, The Economic Association of Health

Professionals, Retainer Agreement,” attached as Exhibit G to the accompanying Declaration of

5 The attorney and law firms relied upon were highly reputable. Eckert Seamans was a large law firm
with offices in several cities. Henry G. Will, who advised regarding the Foundation, was a Yale
graduate and an AV rated lawyer, listed in the “Best Lawyers in America.” Michael E. Lloyd, who
advised with respect to both the Group Policy and the 419 Welifare Benefit Plan, was also an AV rated
lawyer with a Masters in Taxation from Georgetown, and significant experience as an attorney at the
IRS National Office in the employee benefits area. Copies of the Martindale Hubble entries for Mr.
Will and Mr. Lloyd, and their respective firms, are attached as Exhs. 17 and 18 to the Declaration of
John M. Colvin (“Colvin Dec”), which accompanies the Opposition of Defendant xélan Investment

Services.
-7-
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Patricia de la Torre (“de 1a Torre Dec™) (I understand that Xelan and Xelan Financial Counselors do
not provide tax and legal advice and that Xelan recommends that I seek independent professional tax
advice regarding any programs, services and products being considered”); de la Torre Dec, Exh. A at
8 (“You are responsible for determining the tax consequences, if any, to you of your participation in
the Xelan Welfare Benefit Trust”). See also Bank of America v. Vannini, 140 Cal. App. 2d 120, 131
(1956) (party cannot reasonably rely on representations made when advised to make their own
investigation).

fn his declaration, Revenue Agent John Marien (“Marien’) indicates that the “preliminary

results” of his analysis indicate that the xélan 419 Welfare Benefit Plan did not meet statutory

‘requirements. Declaration of John Marien (“Marien Dec”), at § 25. Despite the admittedly

preliminary nature of his investigation, Marien then asserts that Guess’s ¢laims regarding tax benefits
were false and misleading. Marien Dec, at 9 27.

The xélan 419 Welfare Benefit Program was a multi-employer plan, which was designed to
allow small employers to pool together and collectiveiy purchase employee welfare benefits. The

funding limitations contained in 26 U.S.C. §§ 419 and 419A generally prevent employers from

deducting payments for employee benefits to be paid in the future, until such benefits are actually paid.

However, certain employee benefit plans are exempt from these funding limitations, including plans
which qualify under § 419A(f)(6). By enacting this exemptions from the funding limitations,
Congress intended to support employers who offer welfare benefits to their employees to cover
contingent life events ranging from loss of employment, to iliness and accident, to death.

The IRS has long expressed hostility to these plans, believing that the plans are sometimes
mereiy mechanisms to pay “disguised compensation.” In Notice 95-34, 1995-1 C.B. 309, the IRS set

out several arguments which it indicated would be raised against plans purporting to qualify under

-8-
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§ 419A(f)(6 ). However, it is clear that arrangements structured in compliance with § 419A(f)(6) are
perfectly legitimate. Agent Marien has offered no explanation as to why the x€lan 419 Welfare
Benefit Plan is more like the arrangements set out in Notice 95-34, as opposed to arrangements
explicitly permitted by statute.

In 1997, the Tax Court decided the first case which directly addressed the exemption set out in
§ 419A(f)(6) and the arguments of the [RS set out in Notice 95-34, Booth v. Commissioner, 108 T.C.
524 (1997). The Tax Court rejected a significant portion of the argument in Notice 95-34, including
the argument that the plan was really disguised deferred compensation (which argument Agent Marien
makes at 4 24(a) and (6) of his declaration), stating “All welfare benefit plans bear some element of
deferred compensation ... .” 108 T.C. at 564. It did, however, describe factors which would indicate
whether a plan u;ould be viewed as having statutorily prohibited “experience-rating arrangements.”

The xélan 419 Program was designed by an independent law firm specifically to meet the
criteria established in the Booth case. The legal opinion received by participants from the law firm of
Williams Coulson Johnson Lloyd Parker & Tedesco (“Williams Coulson”), addressed the relevant
case law, specifically including compliance with the requirements of 26 U.S.C. § 419A(f)(6) and
Booth. de la Torre Dec, Exh. 1. In light of this legal advice, which provided strong support for the tax
position taken on the returns, the government’s suggestion of fraud is completely unfounded.

The law establishing the funding limitations set out in §§ 419 and 419A of Title 26, as well as .
the “10 employer exception” of § 419A(f)(6), was enacted in 1984. Eighteen years later, in 2002, the
Treasury issued proposed regulations with respect to § 419A(f)(6) multi-employer plans. These
regulations took a very restrictive approach with respect to what type of plan would qualified for
favorable tax treatment under 26 U.S.C. § 419A(f)(6), and were criticized by many in the industry. In
light of the proposed regulations, in 2002, xélan, Inc. ceased offering participation in the 419 Welfare

-9.
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Benefit Trust to new participants, and the Plan was terminated in May of 2003. These actions

demonstrate that Guess and the xélan Welfare Benefit Trust acted in good faith with respect to the

requirements of the tax law.

III. THE ALLEGATIONS REGARDING THE XELAN WELFARE BENEFIT PLAN ARE
INSUFFICIENT TO ESTABLISH FRAUD

A. To Prevail, The Government Must Establish “Ongoing Violations.” Yet Many Of The
Practices And Activities Which The Government Complains Of Have Been Discontinued.

To obtain relief under 18 U.S.C. § 1345, the government must prove by a preponderance of the
evidence, that a fraud is currently being committed, or is about to be committed. United States v. Barnes,
912 F. Supp. 1187, 1195 (N.D. Towa 1996). The Barnes court concluded that the statute expressly stated
the “violatip'n” requirement in the “present tense,” although the temporary cessation of an acﬁvity to
avoid a TRO or in light of a government irivestigation does not automatically defeat this requirement.
Generally, in determining if past violations indicate the likelihood of future violations, courts look at
how long the defendant was doing something iliegal, whether the illegal activity had stopped before
the government sued, and whether the statutory violation was based on a good-faith mistake of law.
See, e.g., Hecht Co. v. Bowles, 321 U.S. 321 (1944); U.S. v. W.T. Grant Co., 345 U.S. 629, 633
(1953); Aaron v. SEC, 446 U.S. 680, 701 (1980). In United States v. Anderson, M.D. Fla. Civ. No.
2:04-cv-400-FtM-29SPC (Order entered September 23, 2004, a copy of which is attached to this brief as
Exhibit A}, the court refused to enjoin allegedly improper conduct on the part of tax return preparers on
the grounds that the evidence before the court was that the conduct had terminated approximately one
year prior to the institution of the government’s action.

The requirement of “ongoing fraud” is clearly not met in the case of the 419 Welfare Benefit

Trust, because the government admits that the Trust was terminated over one year ago. The government
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admits that the xélan 419 Trust was terminated in mid 2003 (France Dec., § 38).° Just as in Anderson,
supra, there is no evidence of any ongoing fraud. This case is even more compelling than Anderson,
because there is not even the possibility that the defendants would establish and market a new 419
Welfare Benefit Trust in light of the recently adopted final Treasury Regulations.

The government complains that Guess, through the insurance agency, Pyramidal Funding
Systems, Inc.’, continues to receive residual commissions. France Dec, §41. However, the receipt of
residual commissions does not constitute an ongoing scheme to defraud, subject to injunction under
18 U.S.C. § 1345. The claims for tax deductions arisjng out of the Welfare Benefit Plan have been
terminated. The commissions relate solely to undeducted premiums paid by the doctors for the
purpose of investing in life insurance products with substantial cash value (at the termination of the
Trust, there was no obligation on the part of xélan members and their covered employees to purchase
the policies taken out on their lives). All allegations regarding the 419 Welfare Benefit Trust should be
stricken.

Additionally, the alleged misrepresentations concerning the Group Policy rely upon six year old
documents (account statements produced by SEI in 1998 and 1999), and disregard more current
documents (described in detail in the Opposition of xélan Investment Services), which explicitly set out
the operation of Group Policy. Furthermore, the student loan program of the Foundation, which forms
the basis of the government’s attack on that entity, was closed to new participants in February of 1999

and terminated entirely at the end of 2002.

® The government states that termination happened in August of 2003, but the documents disclose that
the date of the termination was May 28, 2003. See September 12, 2003 Letter of Mike Lloyd to
Selznick, attached as Exhibit E to the de la Torre Dec.

7 Like most general insurance agencies, Pyramidal pays a substantial portion of the commissions it
receives to the agents responsible for the contract, in this case, the xélan counselors. Pyramidal is one
of the entities in bankruptcy
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