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1 | IRELL & MANELLA LLP

S. Thomas Pollack (47070)

2 | Ian Slotin (224544)

1800 Avenue of the Stars, Suite 900
3 | Los Angeles, California 90067-4276
4 Telephone: (310) 277-1010

Facsimile:  (310) 203-7199
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Attorneys for Defendant
Monte Mellon, M.D.
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10
11 | UNITED STATES OF AMERICA,
12 Plaintiff,

13 V.

14 | L. DONALD GUESS, et al.,

15 Defendants.
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

7
Case No. 04-CV-2184 LAB (AJB)

MEMORANDUM OF POINTS AND
AUTHORITIES IN SUPPORT OF
DEFENDANT MONTE MELLON'S
OPPOSITION TO THE GOVERNMENT'S
APPLICATION FOR A PRELIMINARY
INJUNCTION, APPOINTMENT OF A
RECEIVER AND REPATRIATION OF
FOREIGN ASSETS

Date: December 3, 2004

Time: 1:30 p.m.
Ctrm: Hon. Larry A. Bumns

Case No. 04-CV-2184 LAB (AJB)
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L
PRELIMINARY STATEMENT

The Government’s moving papers offer no rationale for Dr. Monte Mellon’s inclusion in
its request for injunctive relief, other than that Dr. Mellon is a director of Doctors Benefit
Insurance Company ("DBIC™). The Government’s memorandum of points and authorities
sweepingly includes Dr. Mellon in its allegations of wrongdoing: "The France and Marien
declarations describe in great detail how defendants Guess, Buck, David Jacquot ("Jacquot"),
Monte T. Mellon ("Mellon"), G. Thomas Roberts ("Roberts") and other have engaged in a scheme
to cause doctors to place hundreds of millions of dollars into fraudulent tax reduction insurance
trust and charitable contribution schemes . . ." Government Memorandum, p. 17. But the
declarations of Messrs. Marien and France -- the Government’s exclusive evidentiary support for
its requested relief, upon which the temporary restraining order was granted, and the preliminary
injunction is sought -- do not back up the allegations of the memorandum. Thus, Mr. Marien does
not make a single mention of Dr. Mellon in his 14 page declaration. Mr. France omits Dr. Mellon
from his scope of inquiry: he states that he has been involved in the investigation of
Messrs. Guess, Buck Jacquot and Roberts, and that the investigation has focused on whether
Messrs. Guess, Buck, Jacquot and Roberts "operated xelan, Inc. and its affiliated entities as a
criminal enterprise.” Declaration of Timothy D. France, at § 3. No mention is made of
Dr. Mellon. In his 42 page declaration, the only reference to Dr. Mellon is that he is a director of
DBIC, and sent a letter to DBIC’s policyholders on August 6, 2004 (attached as exhibit 8 to the
France declaration).

Based on that single reference, and nothing more, the Government sought and got an order
freezing Dr. Mellon’s bank account, and an order requiring him to turn over his United States
passport. While Dr. Mellon has served as a director of DBIC since being appointed to the board in
June, 2004, Dr. Mellon’s primary occupation is as an emergency room physician, and he has
recently served as Chairman of the Emergency Medicine Department at Scripps Memorial
Hospital in La Jolla. The Gofern:rnent has totally failed to make any showing why Dr. Mellon’s

bank account should be frozen, or why his passport should be seized, and the request for
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preliminary injunctive relief as to Dr. Mellon should be denied.'
L
THE EVIDENCE PROFFERED BY THE GOVERNMENT IS INSUFFICENT

TO SUPPORT THE ISSUANCE OF INJUNCTIVE OR OTHER
EXTRAORDINARY RELIEF AGAINST DR. MELLON

A. THE GOVERNMENT HAS NOT SHOWN THAT IT IS LIKELY TO SUCCEED
ON ITS FRAUD OR CONSPIRACY CLAIMS TO MERIT AN INJUNCTION

UNDER 18 U.S.C. §1345

Based on its allegations that Dr. Mellon violated 18 U.S.C. § 1341, 18 U.S.C. § 1343,
and/or 18 U.S.C. § 371, the Government asks the Court to order broad relief: (1) enjoin Mellon
from selling, assigning, hypothecating, pledging, withdrawing, transferring, removing, dissipating,
or disposing of any or all of his interest in property he allegedly obtained as the result of any
alleged fraudulent conduct; (2) appoint a receiver to take control of any property subject to
number (1); (3) repatriate all property generated from the allegedly fraudulent activity; and
(4) enter a writ of ne exeat republica requiring Mellon to turn over his passport and enjoining him
from leaving the country. Compl. §§ 46-50. To secure injunctive relief under 18 U.S.C. § 1345,
the Government must first show that it is likely to succeed on the merits. Thus, the Government
must show that it is likely to prove: (1) a scheme or artifice to defraud; (2) use of the mails in
order to further the fraudulent scheme and (3) specific intent to defraud. United States v. Munoz,
233 F.3d 1117, 1129 (9th Cir. 2000).2 To demonstrate a violation of 18 U.S.C. § 371 for
conspiracy to defraud the United States, the Government must prove (1) an agreement with one or

more persons; (2) to obstruct a lawful function of the Government; (3) by deceitful and dishonest

! In addition to the arguments advanced in this brief, Dr. Mellon adopts and incorporates
by reference herein the memorandum of law, declarations and exhibits filed by defendants DBIC
and Doctors Benefit Insurance Holdings Ltd. in opposition to the Government's preliminary
injunction motion {(“DBIC’s Brief™).

% To establish a violation of 18 U.S.C. § 1343, the Government must show that the
defendant (1) engaged in a scheme to defraud; (2) used wire transmission in furtherance of the
scheme; and (3) had the specific intent to deceive or defraud. United States v. Shipsey, 363 F.3d
962, 971 (9th Cir. 2004).
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