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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA
UNITED STATES OF AMERICA,, ) Case No. 04-(V-2184W(AJB)
) g
Plaintiff, ) MEMORANDUM OF POINTS AND
) AUTHORITEES IN SUPPORT OF THE
vs. ) RESPONSE OF G. THOMAS TO THE
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' }
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) , ".!'
) H
) |
)
) Y
J !
MEMORANDUM OF POINTS AND AUTHORITIES
I Preliminary Statement :

P
This Response to the Court’s November 3, 2004, Order to Show Cause (the “Order”), is

being filed on behalf of G. Thomas Roberts (“Roberts™), one of the narned defendants in this case.

l'

Each of the defendants will be filing separate memoranda in response to the Order and certain of
' .
the underlying factual and legal arguments regarding the legiﬁma:c:y of the operations of Doctors

. e .
Benefit Insurance Corporation (“DBIC™)--and the status of that eniity as an insurance company--
Ly
Memoidf Points and Authorities in Support
of G. THomas Roberts’ Response to the
1-WA/Z296331.1 . Order tgShow Cause 04-CV-2184 LAB
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are being addressed in the reply briefs filed by the other defcndﬁiilts. Rather than repeat those
arguments here, we will refer—where appmpnatc and in a lmntcd fashion—to those arguments in
an effort not to burden the Court. We respectfully ask the Court:to consider the referenced

argurents, as the Court deems appropriate. ; :

IL. Bac und.

The United States asserts that the named individual defe ‘r:ﬁants presenltly control over $500
million in funds allegedly misappropriated from doctors, wlncH i‘}mds if not dissipated, diverted,
stolen, or wasted, could be used to pay the substantial tax 11ab1hﬁes that the doctors may owe if the
IRS ultimately determines to disallow tax benefits the doctors c;lgimed as a result of their
participation in defendants’ financial planning strategies. Govc?rii;ment’s Complaint at 11 (“Gov’t
Cmplt.”). Based on that assertion, the Government states that 1’2:’5 necessary for a receiver to be
appointed and take possession of the funds controlled by the defendants and to enjoin the
defendants’ allegedly fraudulent activities, so that the funds area a%vallablc to pay any possible as-
yet-un-assessed tax deficiencies and so that the Internal Revemfe Service will be able to coilect
any such taxes, Gov't Cmpltat 11. The Government also secual'tt:d a temporary restraining order
pursuant to 18 U.S.C. § 1345 and 26 U.S.C. § 7402(a) that enjo%él:s Roberts from selling, assigning,
hypothecating, pledging, withdrawing, transferring, removing, dlssxpatmg, or disposing of any
property that he owns. The Court also issued a writ of ne exeanrepublma restricting Roberts’
ability to travel and required Roberts to turn in his passport to Gavermnental officials.

Mr. Robetts has complied with the Order. At this time, . ]ze submuits this Response to the

Order to Show Cause and respectfully requests the Court to Lift’ the temporary restraining order, to

withdraw the writ of ne exeat republica, and to direct the Gave:.l-;:_.mcnt 10 return his passport.

Mdmn of Points and Authorities in
Suppbrt of G, Thomas Roberts” Response
1-WA2296531.1 -2 to 1§1§ Order to Show Cause (04-CV-2184
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IOd. The Various Fraud Allegations Raised by the Gover'itailnent Against Roberts are

Unsubstantiated.

"“: '..' =

Ll

A. Roberts was Not Part of a Conspiracy to Defnagd the U.S. Government

As a Result of Signing Tax Opinions on Behalfof the Law Firms that
Employed Him, N

Mr. Roberts has not been a participant in a conspiracy ttlb.'i:omm.it fraud against either the
doctors or the U.S, Government as repeatedly alleged in the Gmxernment s moving papers and

Declarations. The source of the Government's concern with Robaerts is that he sighed certain tax

opinion letters on behalf of the law firms of Eckert Seamans Chehn & Mellot, LLC (“Eckert

Seamans”) and Williams Coulson Johnson Lloyd Parker & Tedbsco LLC (*Williams Coulson™)

from 1998 to 2002. According to the Government, those tax ogquons either fraudulently omit the

correct tax advice (Government’s Complaint at 6 (“Gov’t Cmplp,*’) or were issued with Roberts’

knowledge that “as designed and operated™ the dlsablhty plans di}d not produce the tax benefits

a

described in the opinions because there was no insurance to begm with. (Gov’t Br. at 9);
Declaration of Timothy D. France at 31 (“France Decl.””) The aniy reason the Government
provides for making these allegations is that the "so-called msm'aince products do not possess the
risk shifting and risk distribution characteristics that are necessa;rv to any program of insurance.
Instead, the premiums operate primarily as savings and mvestmemt vehicles, payments for which
are not deductible in calculating taxable income."! (Gov’t Br. at?)

As more fully addressed in the Memorandum of Points i:;d Authorities filed by Doctors
Benefit [nsurance Company, Ltd. (“DBIC”), the issue of wheth@i?DBIC is an insurance company

and whether it issued supplemental disability insurance to doctars is the heart of the Government's
X3
' The widely accepted test for determining whether msurehce qualifies as such for federal

tax purposes is whether there is risk-shifting and risk-di stnbutmg Helvering v. Le Gierse, 312
U.S. 531, 539 (1941). See also Clougherty Packing Co. v. Comnjissioner of Internal Revenue 811
F.2d 1297, 1300 (9th Cir. 1987) ("The accepted definition for puﬂposes of federal income taxation
dates back to [Helvering], in which the Supreme Court stated that [h]1stoncally and commonly
insurance involves risk-shifting and risk-distributing.").

Menfg of Points and Authorities in
Suppert of G. Thomas Robenis’ Response
1-WAI96531.) . -3- 10 theiOrder 1o Show Cause 04-CV-2184
K
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case. The Government argues that the product offered by DBIG'L‘Eiis not insurance and that Roberts
and others, through certain tax opinions, have defrauded the doci‘xors by representing that
premiums paid for the insurance are tax deductible, a position Wh‘lCh the Government disagrees,
There is simply no evidence that Roberts believed his opinions :\izcrc false or even without
substagtial authority. The tax implications of DBIC’s pohcles Wcre analyzed not only by Mr.

Roberts, but also by Michael E. Lloyd. Mr. Lloyd, who also hasxno financial interest in DBIC or

xélan, The Economic Association of Health Professionals (" ‘xélaa”) agrees with Roberts that

premiums paid for the DBIC's disability insurance--if those pol;c;es constitute insurance--would
(AN

be deductible by a corporation making those payments. Examp;]i:‘:fs of opinion letters issued by the

i1

law firms of Williams Coulson and Eckert Seamans, and signed by Messrs. Roberts and. Lloyd,
o,

are attached as Exhibits A and B. i

.
|a

Just because the Government disagrees with the legal cdncluswn contained in tax opinions

g

does not mean that the opinions were a fraud on the doctors or the U.S. Govemment, as the
i 1

Government alleges. These well reasoned Jegal opinions prov:dg a detailed analysis of the tax
i
laws as they existed at the time the opinions were issued. Robehs and other lawyers associated

with the opinions properly relied upon factual assumptions mad'e 'by Xélan 1o come 10 a reasoned

legal conclusion as to the tax effect of the premium payments a;ﬁi distributions from the disability

i1
iy

insurance plans. See opinions at Exhibits A and B.

25
k

In its Response, DBIC provides the Court with copies ptl' :Lf,ﬁve actuarial reports from highly

esteemed actuaries—all of which were previously provided to thtj: 'Government-that conclude that
B

DBIC was an insurance company with risk shifting and risk distribution artributes. See Exhibits to
Ay ‘

|
DBIC Response. The legal opinions issued by Eckert Seamans 'Ez!f_lhd Williams Coulson rely on the

fact that DBIC is an insurance company and that the premiums phud were for purposes of
.

acquiring disability insurance. The tax opinions alsc point out ftat, because the premiums were
i
Memp of Points and Authorilies in
Support of G. Thomas Roberts’ Responsc

[-WA/2296331.1 . to tpg Order to Show Cause 04-CV.2184
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.. : .

deductible upon payment, distributions made on account of dis%i&iljty from the plan would be fully
taxable to the doctor as ordinary income. See¢ opinions Exhibit;‘s.?'iﬁ. and B. The Government’s

statement that Roberts intentionally and fraudulently omitted the correct tax advice simply has no
support. ‘ *

B. Roberts’ Position as Outside Counsel to xélan 1__? as Disclosed to the Doctors,

The Goverriment states that Roberts furthered a schcmc;tri:) defraud because he failed to
: {3l
disclose his (i)“relationship“ with xélan and (ii) hisrole as a Dii":%ctOr of DBIC to the doctors.

(Gov t Cmplt. at 6). In Timothy D. France’s Declaration, the G&vemmcnt describes Roberts as
holding the title of “xélan’s Office of General Counsel” (Frand;e $ Decl, at 33) Additionally, the

Government asserts that to “prove the ‘legality’ of these schcmjes, the defendants provide the

- | doctors with ‘opinion letters’ writien by lawyers....and that at lpast one of the lawyers is actually a

director of the ‘captive’ offshore insurance company, Doctors Beneﬁt Insurance Co., Txd." {Gov't

[
1

Br. at 18). ?;f

Roberts never held a position with xélan as “xélan’s Ofﬁpc of General Counsel.” (Roberts

1
J

Decl. at 3). Roberts was an uncompensated director of the pret.’qeccssor insurance company and he
did sign some tax opinions that were issued to xélan and doctors whﬂe he was a Partner with
Eckert Seamans and as Of Counsel to Williams Coulson. Robe.'ns Declaration at 3 (“Roberts
Decl.”). To Roberts” knowledge, however, neither firm had a ﬁnanma] interest in xélan other.
than carning fees for legal services performed, and neither did R&berts (Roberts Decl. at 3)
Furthermore, contrary to the Government’s assertions, he mwexl ;;gned a tax opinion while a
Director of DBIC. (Roberts Decl. at 3). Roberts became a dlrectbr of DBIC on June 13,2004

after he had retired from Williams Coulson in 2002. (Roberts Decl at 3).

‘N

FH

- P4
2 Roberts® Declaration is attached, hereto, as Exhibit D.: {

Mmsn of Points and Autharities in
Suppbrt of G. Thomas Roberts’ Responsc
1-WA/2296531.1 . -5- 0 IhE Order to Show Cause 04-CV-2]184
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. Furthermore, Roberts’ association with xélan was never 'kept secret as the Government
alleges. The Government feels that “the defendants neglected m tell xélan doctors that the
attormey who signed those letters, defendant Roberts, was not qnlependcnt, and was closely tied to

xélan and DBIC.” (Gov't Br. at 19). The Government knows thb opposite is true as it admits such

in its motion. According to the Government’s own witness: “G.E'I'homas Roberts has been listed

i

on the “Key Personnel” page of x€lan’s website as one of thwéj %élan ‘tax counsel.”” (France’s
Decl. at 36). This is a correct description of Roberts’ role as OI:lé of xélan’s outside lawyers. We
have also attached as Exhibit C, a copy of another version of xcian’s website, dated June 18, 2002,
which posted a picture of Roberts and described him as a lawyéﬁ:for the company and “primarily

Ty

involved with the Pepsion Transfer Plan, the Disability Equity ‘r'[’rust the Malpractice Equity Trust,
j }

and the Long Term Care Equity Trust components of the xela.mprmgram ? Clearly, as the

Government's swom witness admits, there was no attempt to h;ée Roberts’ role as a legal advisor

to the company. He has been publicly promoted as its outside t{:éfunscl and closely associated with

xélan for a number of years. ‘o

Il'n

C. Roberts Did Not Held a Direct Financial Stakem the Sale of xelan Insurance
Products, e

The Government alleges that “no defendant was a bona Eﬁde transferee for value™ for any
of the doctors’ funds. (Gov't Cmplt. at 10). And France’s Declaratlon claims that “Roberts hasa
direct personal financial stake in the sale of xélan/DBIC tax reducuon products” (France Decl. at
36) and a “financial stake in xélan and DBIC™ (France’s Decl. af 59) These a]leganons are

patently false, i T.

Roberts never held a financial interest (i.e., an equity pqmnon, option to purchase equities,
loans; profit sharing or bonus arrangements) and never personalb received any money in any form

from any of the defendants at any time. (Roberts Decl. at 3). Fut‘thermorc Roberts has never held

a direct personal firancial stake in the sale of any product offereﬁ by the defendants, and he holds

Me;rr&o of Points and Authorities in
Suppont of G. Thomas Roberts” Response
I-WA/2296531.1 . -6- to th¢ Order (o Show Cause 04-CV-2184

P
L




11/19/04

o ~1 &N W b W N

o

10

11
12
13
14
15
16
17

18

19
20
21
22
23
24
25
26
27
28

Morcan, LEwis &
BockIUs LLP
ATTORNEYD AT Law

Lon Asao

ELER

13:46 FAX 213 612 2501 MORGAN, LEWIS-LA (5) @o1s

® ®

X
-
'e

[

. Loha
no financial stake in x€lan or DBIC. (Since Jume 13, 2004, he has held an uncompensated position
as Dlrector of DBIC. (Roberts Decl. at 3). Roberts has always' been compensated from the
operations of the law firms of Eckert Seamans and Williams Coi#son while employed by those
firms on the basis of a draw against earnings. (Roberts Decl. at!'g‘) He was a Partner in Eckert.
Seamans from 1991 to 199‘7 and Of Counsel to Williams, Coulscm from 1997 to 2002, (Roberts
Decl. at 3), During the time that Eckert Searnans and Williams Coulson issued opintons on the tax
impact of the disability plan, Roberts never received direct remt.;merahon from any of the
defendants or the doctors. (Roberts Decl. at 3) Those firms char'ged for the lepal services
performed. (Roberts Decl. at 3). Furthermore, the rate of pay was based on an houtly rate times
the number of hours of work performed on client matters. (’Rob:e;'ts’ Decl. at 3).

D, The Government’s Assertions that Roberts Obmued IRS Audits, Made

Knowingly False Statements to  the IRS in Summons Enforcement Actions and

Made False Statements in Bankruptcy Proceed" ings, are Unsubstantiated,

The Government also asserts that Roberts and other defeqﬂants obstructed IRS audits by
preventing doctors from seeking legal advice, making knowmgly’ false statements to IRS officials
involved in summons enforcement actions, and making false sm;ggments in bankruptcy

proceedings. (Gov’t. Complt. at 9) The Government provides no support — whatsoever-- for these
accusations against Roberts - because there is none. Roberts haé?izever advised anyone against

J e .

seeking legal advice. He has never issued a false statement with r'espcct to any IRS summons.

'n \‘

Moreover, he has never appeared in the bankruptcy proceeding crted by the Government — so he
could not possibly have made knowingly false statements in those proceedings. It is obvious that
the Government simply included Roberts in with the other dcfcnidbnts in an attempt to paint a

trumped-up scenario of conspiracy and fraud. As described aboi_/j;, however, the facts simply do
] f:

not bear any resemblance to the Government’s assertions, and thﬁi'& is no justification for
b

continuing with the temporary restraining order as it relates to N{r Roberts.

i
|
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IV, . 65(b) for the

Issuance of an Ex Parte Temporary Restraining Orﬂer Under 18 U.S.C. § 1345 and

26 U.S.C. § 7402(a). v

An ex parté temporary restraining order should not have; iaeen entered in this matter against

1
I

Roberts because the United States failed to meet its burden to estabhsh that such relief was
warranted. In order to succeed on a request for injunction rehejftmder 18 U.S.C.§ 1345 0r 26
U.S.C. § 7402(a) the moving party must satisfy the reqwrement.s of Federal Rule of C1v11
Procedure 65(b), which governs the issnance of temporary restrmmng orders (“TROs™), See 18
U.S.C. 1345(b) (“A proceeding under this section is governed Ilzry the Federal Rules of Civil
Procedure . . . ."); United States v. Shaheen, 445 F.2d 6 (7th C;r 1971) (an injunction under §
7402(2) must satisfy Rule 65). Under Rule 65(b) TROs shoula‘ bc issued ex parte

only if (1) it is clear from spemﬁc facts shown by afﬁdaﬁt or by verified complaint
that immediate and irreparable injury, loss, or damage wi]l result to the applicant
before the adverse party or that party’s attorney can be htard in opposition, and (2)
the appllcant 8 attorney certifies to the court in writing tﬁc efforts, if any, which
have been made to give the notice and the reasons suppm'ung the claim that notice
should not be required.

Jf:

Fed. R. Civ. P. 65(b) (emphasis added). Fed. R. Civ. P. 65(d) é\;%ther requires that

[e]very order granting an injunction and every restrainin order shall set forth the
reasons for its issuance; shall be specific in terms; shall, @escnbe in reasonable
detail, and not by refercnce to the complaint or other dod ument, the act or acts
sought to be restrained . ! :.,-

Ex parte TRQOs are an extraordinary remedy which are only appropriate when the applicant

is in need oflimmcdiaie relief and the moving party has clearly: ggtablished that such relief is
warranted. See Mazurek v. Armstrong, 520 U.S. 968, 972 (199{7}; Evergreen Presbyterian

Ministries Inc. v. Hood, 235 F.3d 908, 917 (Sth Cir. 2000); Boséher v. Sch. Bd. of Sch. Dist. of
e

Greenfield, 134 F.3d 821, 823 (7th Cir. 1998); Joyce v. San Fr&z}scisco, 846 F. Supp. 843, 850

(N.D. Ca. 1994). The provisions of Rule 65(b} are in place to a$sure the restrained party some
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measure of protection in lien of receiving formal notice of and

1

% opportunity to participate in a
hearing. Wright & Miller, Federal Practice & Procedure, § 295 } ':(West 1995). Moreover, a

plaintiff moving for an ex parte order based on an assertion that{ é defendant would disregard a

court order or dispose of assets within the time it would have taken for a hearing must show that
the defendant had a history of disposing of evidence or vi«:latingg ?:ourt orders. First Technology
il

Safety Sys. v. Depinet, 11 F.3d 641, 650 (6th Cir. 1993). The Government makes o such
i
i
[N}

In deciding whether to impose temporary or preliminary ‘1junative relief, courts in the

assertions against Roberts.

Ninth Circuit rely on four traditional factors: 5

(1) the likelihood of plaintiff’s success on the merits; | _

(2) the possibility of plaintiff’s suffering an itreparable injury;

(3) the extent to which the balance of hardships favors ﬂ?s respective parties; and
(4) in certain cases, whether the public interest will be adyanced by the provision
of preliminary relief. 3

i

United States v. Odessa Union Warehouse Co-Op, 833 F.2d 172'5,3_'174 {9th Cir. 1987). To meetits
KR

burden, a party must establish either “(1) a combination of prob%‘éﬂe success on the merits and the

s

possibility of irreparable injury or (2) that serious questions are iﬁsed and the balance of hardships
L

tips in its favor.” Unired States v. Nutri-Cology, Inc., 982 F.2d 3:@4, 397 (9th Cir. 1992), “These

two formulations represent two points on a sliding scale in whic]_;l,ii;he required degree of

irreparable harm increases as the probability of success decrease_s??’ Gentala v. City of Tuscon, 213
F.3d 1055, 1060-61 (9th Cir. 2000). However, “[u]nder any fon?ﬁi:iiﬂa‘[mn of this test, the moving
party must demonstrate a significant threat of irreparable injury."lg';;arcamuzi v, Continental
Airlines, Inc., 819 F.2d 935, 937 (9th Cir. 1987) (cmphé.sis in oééinﬂ). Because the Government

has net adequately established irreparable injury or that it is likeﬁ'):;%to succeed on the merits, a
I
16 .
temporary resiraining order should not have been granted enjoining Roberts from utilizing his

assets. i
o,
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A. The United States Has Not Shown that It is I_,«lke_ll ‘to Succeed on the Merits.

The Government has made no evidentiary showing that ft is likely to succeed on the merits
of this action. The Government contends that Roberts and the qﬂner defendants conspired to
defraud the United States under 18 U.S.C. § 371 by engaging m maﬂ and wire fraud in violation of
18 U.S.C. §§ 1341, 1343. (Gov’t Br. at 15-16). At its core, thls allegatlon centers on the
Government’s assertion that defendants frandulently induced the doctor-partmpants to invest in
their financial plans, which caused the doctors to take i meropexé g}eductmns, and thus, underpay °
their taxes. (Id at 16). And, as discussed above, Roberts sn:npgy issued well reasoned tax
opinions to clients of the firms for which he was employed. T]ij'l;f, the determination of whether
Roberts engaged in a conspiracy to defraud the doctors and the é[?i:ﬁted States, rests heavily on
whether xélan’s financial plans were permissible under the intema.l Revenue Code, and, if not,
whether Roberts knew them to be impermissible, We emphasme that “[t]he legal right of a
taxpayer to decrease the amount of what otherwise would be his kaxes or altogether avoid them,

¥

by means which the law permits, cannot be doubted,” Gregory;x Helvering, 293 U.S. 465, 469

{1935) (citations omitted).

i -
The Government'’s assertion that the “facts establish that (i) each of the named defendants
is involved in a scheme to defraud the doctors; (ii) both mail amil:lf- .':wirc communications are used 1o

further the fraudulent scheme; and (iii) each of the named defen’giiants is involved in a conspiracy
! +

. . . iy
to defraud the United States of income taxes . . . ” is belied by tl;:,e‘j, Government’s own statements

£
[ R

as 1o whether the financial plans at issue violate the tax code. :
The Government’s ultimately rests its application for ex l'p.:cmfe relief on Revenue Agent
Marien’s sworn uncertainty as to whether xélan’s plans prowde‘the claimed tax benefits. In sum,

the alleged injury to the United States is totally and utterly contmrigent upon an [IRS determmanon
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