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401 West "A" Street, Suite 2600

San Diego, CA 92101-7913

TEL: 619.236.1551

FAX: 619.696.1410

OL X0V 23 Aiili: 51

Attorneys for Debtors-in-Possession " oy
XELAN, INC., PYRAMIDAL FUNDING SYSTEMS,
INC, dba XELAN INSURANCE SERVICES and
XELAN PENSION SERVICES, INC.

UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF CALIFORNIA M;

UNITED STATES OF AMERICA, CASE NO. 04 CV 2184 % (AJB)
Plaintiff, DEBTORS’ SUMMARY OF
BANKRUPTCY CASE STATUS

V.
L. DONALD GUESS, LESLIE S. BUCK, DATE: December 3, 2004
DAVID JACQUOT, MONTE T. MELLON, | TIME: 1:30 p.m.
G. THOMAS ROBERTS, CHRIS G. JUDGE: Larry A. Burns

EVANS, NIGEL BAILEY, DOCTORS
BENEFIT INSURANCE COMPANY, LTD,,
DOCTORS BENEFIT HOLDING
COMPANY, DOCTORS INSURANCE
SERVICES, INC., XELAN INVESTMENT
SERVICES, INC., XELAN ANNUITY CO.,
LTD,, XELAN ADMINISTRATIVE
SERVICES INC., XELAN FOUNDATION,
INC,, XELAN OF TEXAS, INC., XELAN,
IN C XELAN, THE ECONOMIC
ASSOCIATION OF HEALTH
PROFESSIONALS, INC., PYRAMIDAL
FUNDING SYSTEMS, INC dba XELAN
INSURANCE SERVICES XELAN
PENSION SERVICES, INC., XELAN
FINANCIAL PLANNING, INC., EURO-
AMERICAN TRUST COMPANY, AMS
TRUST COMPANY and JOHN DOES,
UNKNOWN PERSONS WHO ARE
TRUSTEES OF XELAN LONG TERM
CARE TRUST, XELAN DISABILITY
EQUITY TRUST, XELAN
MALPRACTICE EQUITY TRUST, and
XELAN MEDICAL SAVINGS EQUITY
TRUST,

Defendants.
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SUMMARY OF ARGUMENT

This sumrﬁary is filed on behalf debtors x¢élan, Inc., Pyramidal Funding Systems, Inc., dba
x€lan Insurance Services, xélan Pension Services, Inc., and xélan Financial Planning services,
Inc., (“Debtors”) all of whom are under bankruptcy protection in the United States District for the
Southern District of California. This brief is filed to advise the court of the status of the
bankruptcy proceedings, certain issues pending resolution there, and Debtors' position with regard
to the effect of these proceedings on those four bankruptcy cases.

The protective order sought by the IRS in its complaint covers a broad range of companies
and individuals, some of which are under common ownership and control, and many of which are
not. At the time of the filing of the bankruptcy cases, the Debtors were all under the ownership
and control of L. Donald Guess, who is also subject to the receivership order. On November 17,
2004, the Bankruptcy Court authorized the U.S. Trustee to appoint a Chapter 11 Trustee. Upon
agreement of the parties, Mr. William A. Leonard, the receiver in this matter, has been likewise
appointed as the Chapter 11 trustee.

IL
FACTORS LEADING TO THE BANKRUPTCY FILING

The history and structure of the xélan companies is set forth in Exhibit A to this brief. In
summary, the xélan companies (collectively “xélan”) were formed to provide financial planning
services for doctors and dentists. Over the years, the xélan companies implemented the plans
provided through the marketing and sale of insurance products, the preparation of pension plans,
and later other investment services. Several of these plans, like all financial plans, included a
component of tax-deductible or deferred programs to reduce the amount of taxes due during
doctors' high eamning income years.

As the services provided by the x¢lan companies evolved, so too did the structure of the
xélan companies. Ultimately, during the late 1990s, in response to an audit by the Securities and
Exchange Commission, xélan was required to create certain affiliate entities along structural lines
that would honor the regulatory requirements of state and federal law. For example, a financial
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planning agency cannot also sell investments or securities, therefore separate entities were
structured to comply with these requirements. Thus, while one company handled financial
planning matters and was a registered investment advisor, another company was a licensed
insurance agent and designated the general agent for the insurance companies who sold their
policies through xélan.

A series of events ultimately put the companies into financial distress, with some of them

being more impacted than others.

A, Viatical Settlement Program

One of the most significant stressors was the viatical program. A viatical contract is one
under which a terminally ill patient sells their life insurance policy death benefit to an investor.
The investor pays some amount to the patient (for example, $60,000 on a $100,000 life insurance
policy), and the patient receives the use of that $60,000 during their lifetime. Once the patient
dies, the purchaser is entitled to receive the entire death benefit, thus receiving a return on their
investment. It is the obligation of the investor to pay the life insurance premiums for the
remainder of the patient's life.

A viatical promoter approached xélan through one of its officers and offered these viatical
contracts to xélan's customers. Unfortunately, the bonding company which stood for the
obligation to pay the insurance premiums on the policies turned out to be a pure fraud. The life
insurance policies backing the investments did exist, however, it is not at all clear that the
viators were terminally ill. As a result,.xélan's customers have received very little of the expected
refurns on these policies, and there is a continuing expense in keeping up the premium payments.

During 2001, xélan chose to attempt to make good these investments to their customers.
They structured a settlement program wherein the investors assigned their viatical contracts to a
settlement vehicle called the Viatical Liquidity LLC (“VL LLC”), and in return xélan, Inc., and
all of its affiliates undertook an obligation to fund a return of 130 percent of the investors' original
investments over a period of ten years. This resulted in an annual cash flow drain of
approximately $5 million; $4 million in quarterly payments plus $1 million for the payment of
life insurance premiums under the agreements. This has taxed the xélan companies' cash flow so
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