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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA, 4{ |
Case No. 04-CV-2184W(AJB)

Plaintiff,
Vs,
INTERVENORS’
L. DONALD GUESS, et al., APPLICATION FOR INJUNCTIVE
RELIEF PURSUANT TO
Defendants. 26 U.S.C. § 6213(a)
BY FACSIMILE

COME NOW INTERVENORS CARL J. FLATLEY, JOAN M. COLLINS,
FRANK J. GRESKOVICH, II, MITCHELL L. COLLINS, DANIEL L. ORR II, BRUCE K.
FELDER, STEPHEN R. CORSELLO, JOAN R. WHEELWRIGHT, and WALTER B. HALL, by
their undersigned attorney, and hereby apply to the Court pursuant to Federal Rule of Civil
Procedure 65 for preliminary and permanent injunctive relief pursuant to 26 U.S.C. § 6213(a) to
restrain the United States from violating their statutory rights and those of hundreds of other
similarly situated persons. The basis for this application is the unprecedented and unwarranted

complaint for receivership filed by the United States in the instant proceeding. Because of the

Case No. 04-CV-2184W(AIB}
INTERVENORS® APPLICATION FOR INJUNCTIVE
RELIEF PURSUANT TO 26 U.S.C. § 6213(a)
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substantial, continuing, and irreparable harm being suffered by Intervenors and the several
hundred other similarly situated persons, Intervenors seek the immediate issuance of the following
orders:

1. Dissolve the Temporary Restraining Order issued in this case;

2. Withdraw the receivership imposed on the xélan Foundation and Doctors Benefit

Insurance Company;

3. Direct the United States to return forthwith all items seized from the xélan Foundation

and Doctors Benefit Insurance Company;

4. Dismiss with prejudice the complaint of the United States in Case No. 04-CV-
2184W(AIB). o

5. Award all costs and attorneys %ees necessitated by the actions of the United States in
Case No. 04-CV-2184W(AIB); and

6. Grant such other and further relief as it deems just and necessary to prevent further
injury by the United States to Intervenors, the several hundred similarly situated persons, the xélan
Foundation, and Doctors Benefit Insurance Company.

This application is based on the Counterclaim filed herewith, the accompanying
memorandum of points and authorities, the Declarations of Intervenors, and such other and
additional matters as the Court may consider at the hearing on this Application. A proposed Order

1s filed herewith.

Case No. (M4-CV-2184W(AIB)
INTERVENORS™ APPLICATION FOR INJUNCTIVE
]1 RELIEF PURSUANT TO 26 U.5.C. § 6213(2)
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Dated: November 24, 2004

Respectfully submitted,
MICHAEL C. DURNEY
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LAW QOFFICES OF MICHAEL C. DURNEY
1072 Thomas Jefferson Street, N.W.
Washington, D.C. 20007

(202) 965-7744

FAX: 202 965-7744

D.C. Bar No. 111872

Attorney for Intervenors

Case No. 04-CV-2184W(AJB)
INTERVENORS' APPLICATION FOR INJUNCTIVE

iii RELIEF PURSUANT TO 26 U.5.C. § 6213(a)
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MEMORANDUM OF POINTS AND AUTHORITIES

I QUESTIONS PRESENTED

1. Has the United States violated the rights of Intervenors by its failure to follow the
requirements of 26 U.S.C. § 6213(a)?

2. Does this violation of Intervenors’ rights warrant the issuance of injunctive relief pursuant
to 26 U.S.C. § 6213(a)?

3. Does this violation of Intervenors’ rights and its intended blocking of legal fees necessary
to provide an adequate defense, coupled with the substantial, continuing, and irreparable
harm to Intervenors, warrant the issuance of immediate injunctive relief pursuant to 26
U.S.C. § 6213(a)?

II. STATEMENT

The filing of the xélan Receivership action by the United States and the resulting freeze
and/or seizure of the assets of the xélan Foundation and Doctors Benefit Insurance Company
(“DBIC™), is unprecedented and unwarranted. In its compliant, the government claimed,
erroneously and without citing any authority, that the transactions into which Intervenors entered
with the xélan Foundation and DBIC are fraudulent. The contrary is true. Intervenors have
substantial legal authority that their dealings with the xélan Foundation and DBIC are proper, and
that the reported tax treatment of their charitable transactions and insurance policies is correct.

More important, however, is the clear violation by the government of the statutory rights
accorded Intervenors by 26, U.S.C. § 6213(a). By reason of that statute, the Intervenors are
entitled to receive a Notice of Deficiency from the Internal Revenue Service before any action is
commenced by the government to collect any tax. None of the Intervenors or any of the other
similarly situated persons have received a Notice of Deficiency with respect to the unasserted tax

liabilities that form the basis for this Receivership Proceeding. If the government sincerely

Case No. 04-CV-2184W(AIB)
INTERVENORS' APPLICATION FOR INJUNCTIVE
RELIEF PURSUANT TO 26 U.S.C. § 6213(a)







