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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA
UNITED STATES OF AMERICA,, ) Case No. 04-(V-2184W(AJB)
) g
Plaintiff, ) MEMORANDUM OF POINTS AND
) AUTHORITEES IN SUPPORT OF THE
vs. ) RESPONSE OF G. THOMAS TO THE
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' }
Defendants. ) Date; Decefmber 3, 2004
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) , ".!'
) H
) |
)
) Y
J !
MEMORANDUM OF POINTS AND AUTHORITIES
I Preliminary Statement :

P
This Response to the Court’s November 3, 2004, Order to Show Cause (the “Order”), is

being filed on behalf of G. Thomas Roberts (“Roberts™), one of the narned defendants in this case.

l'

Each of the defendants will be filing separate memoranda in response to the Order and certain of
' .
the underlying factual and legal arguments regarding the legiﬁma:c:y of the operations of Doctors

. e .
Benefit Insurance Corporation (“DBIC™)--and the status of that eniity as an insurance company--
Ly
Memoidf Points and Authorities in Support
of G. THomas Roberts’ Response to the
1-WA/Z296331.1 . Order tgShow Cause 04-CV-2184 LAB
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are being addressed in the reply briefs filed by the other defcndﬁiilts. Rather than repeat those
arguments here, we will refer—where appmpnatc and in a lmntcd fashion—to those arguments in
an effort not to burden the Court. We respectfully ask the Court:to consider the referenced

argurents, as the Court deems appropriate. ; :

IL. Bac und.

The United States asserts that the named individual defe ‘r:ﬁants presenltly control over $500
million in funds allegedly misappropriated from doctors, wlncH i‘}mds if not dissipated, diverted,
stolen, or wasted, could be used to pay the substantial tax 11ab1hﬁes that the doctors may owe if the
IRS ultimately determines to disallow tax benefits the doctors c;lgimed as a result of their
participation in defendants’ financial planning strategies. Govc?rii;ment’s Complaint at 11 (“Gov’t
Cmplt.”). Based on that assertion, the Government states that 1’2:’5 necessary for a receiver to be
appointed and take possession of the funds controlled by the defendants and to enjoin the
defendants’ allegedly fraudulent activities, so that the funds area a%vallablc to pay any possible as-
yet-un-assessed tax deficiencies and so that the Internal Revemfe Service will be able to coilect
any such taxes, Gov't Cmpltat 11. The Government also secual'tt:d a temporary restraining order
pursuant to 18 U.S.C. § 1345 and 26 U.S.C. § 7402(a) that enjo%él:s Roberts from selling, assigning,
hypothecating, pledging, withdrawing, transferring, removing, dlssxpatmg, or disposing of any
property that he owns. The Court also issued a writ of ne exeanrepublma restricting Roberts’
ability to travel and required Roberts to turn in his passport to Gavermnental officials.

Mr. Robetts has complied with the Order. At this time, . ]ze submuits this Response to the

Order to Show Cause and respectfully requests the Court to Lift’ the temporary restraining order, to

withdraw the writ of ne exeat republica, and to direct the Gave:.l-;:_.mcnt 10 return his passport.

Mdmn of Points and Authorities in
Suppbrt of G, Thomas Roberts” Response
1-WA2296531.1 -2 to 1§1§ Order to Show Cause (04-CV-2184
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IOd. The Various Fraud Allegations Raised by the Gover'itailnent Against Roberts are

Unsubstantiated.

"“: '..' =

Ll

A. Roberts was Not Part of a Conspiracy to Defnagd the U.S. Government

As a Result of Signing Tax Opinions on Behalfof the Law Firms that
Employed Him, N

Mr. Roberts has not been a participant in a conspiracy ttlb.'i:omm.it fraud against either the
doctors or the U.S, Government as repeatedly alleged in the Gmxernment s moving papers and

Declarations. The source of the Government's concern with Robaerts is that he sighed certain tax

opinion letters on behalf of the law firms of Eckert Seamans Chehn & Mellot, LLC (“Eckert

Seamans”) and Williams Coulson Johnson Lloyd Parker & Tedbsco LLC (*Williams Coulson™)

from 1998 to 2002. According to the Government, those tax ogquons either fraudulently omit the

correct tax advice (Government’s Complaint at 6 (“Gov’t Cmplp,*’) or were issued with Roberts’

knowledge that “as designed and operated™ the dlsablhty plans di}d not produce the tax benefits

a

described in the opinions because there was no insurance to begm with. (Gov’t Br. at 9);
Declaration of Timothy D. France at 31 (“France Decl.””) The aniy reason the Government
provides for making these allegations is that the "so-called msm'aince products do not possess the
risk shifting and risk distribution characteristics that are necessa;rv to any program of insurance.
Instead, the premiums operate primarily as savings and mvestmemt vehicles, payments for which
are not deductible in calculating taxable income."! (Gov’t Br. at?)

As more fully addressed in the Memorandum of Points i:;d Authorities filed by Doctors
Benefit [nsurance Company, Ltd. (“DBIC”), the issue of wheth@i?DBIC is an insurance company

and whether it issued supplemental disability insurance to doctars is the heart of the Government's
X3
' The widely accepted test for determining whether msurehce qualifies as such for federal

tax purposes is whether there is risk-shifting and risk-di stnbutmg Helvering v. Le Gierse, 312
U.S. 531, 539 (1941). See also Clougherty Packing Co. v. Comnjissioner of Internal Revenue 811
F.2d 1297, 1300 (9th Cir. 1987) ("The accepted definition for puﬂposes of federal income taxation
dates back to [Helvering], in which the Supreme Court stated that [h]1stoncally and commonly
insurance involves risk-shifting and risk-distributing.").

Menfg of Points and Authorities in
Suppert of G. Thomas Robenis’ Response
1-WAI96531.) . -3- 10 theiOrder 1o Show Cause 04-CV-2184
K
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case. The Government argues that the product offered by DBIG'L‘Eiis not insurance and that Roberts
and others, through certain tax opinions, have defrauded the doci‘xors by representing that
premiums paid for the insurance are tax deductible, a position Wh‘lCh the Government disagrees,
There is simply no evidence that Roberts believed his opinions :\izcrc false or even without
substagtial authority. The tax implications of DBIC’s pohcles Wcre analyzed not only by Mr.

Roberts, but also by Michael E. Lloyd. Mr. Lloyd, who also hasxno financial interest in DBIC or

xélan, The Economic Association of Health Professionals (" ‘xélaa”) agrees with Roberts that

premiums paid for the DBIC's disability insurance--if those pol;c;es constitute insurance--would
(AN

be deductible by a corporation making those payments. Examp;]i:‘:fs of opinion letters issued by the

i1

law firms of Williams Coulson and Eckert Seamans, and signed by Messrs. Roberts and. Lloyd,
o,

are attached as Exhibits A and B. i

.
|a

Just because the Government disagrees with the legal cdncluswn contained in tax opinions

g

does not mean that the opinions were a fraud on the doctors or the U.S. Govemment, as the
i 1

Government alleges. These well reasoned Jegal opinions prov:dg a detailed analysis of the tax
i
laws as they existed at the time the opinions were issued. Robehs and other lawyers associated

with the opinions properly relied upon factual assumptions mad'e 'by Xélan 1o come 10 a reasoned

legal conclusion as to the tax effect of the premium payments a;ﬁi distributions from the disability

i1
iy

insurance plans. See opinions at Exhibits A and B.

25
k

In its Response, DBIC provides the Court with copies ptl' :Lf,ﬁve actuarial reports from highly

esteemed actuaries—all of which were previously provided to thtj: 'Government-that conclude that
B

DBIC was an insurance company with risk shifting and risk distribution artributes. See Exhibits to
Ay ‘

|
DBIC Response. The legal opinions issued by Eckert Seamans 'Ez!f_lhd Williams Coulson rely on the

fact that DBIC is an insurance company and that the premiums phud were for purposes of
.

acquiring disability insurance. The tax opinions alsc point out ftat, because the premiums were
i
Memp of Points and Authorilies in
Support of G. Thomas Roberts’ Responsc

[-WA/2296331.1 . to tpg Order to Show Cause 04-CV.2184
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.. : .

deductible upon payment, distributions made on account of dis%i&iljty from the plan would be fully
taxable to the doctor as ordinary income. See¢ opinions Exhibit;‘s.?'iﬁ. and B. The Government’s

statement that Roberts intentionally and fraudulently omitted the correct tax advice simply has no
support. ‘ *

B. Roberts’ Position as Outside Counsel to xélan 1__? as Disclosed to the Doctors,

The Goverriment states that Roberts furthered a schcmc;tri:) defraud because he failed to
: {3l
disclose his (i)“relationship“ with xélan and (ii) hisrole as a Dii":%ctOr of DBIC to the doctors.

(Gov t Cmplt. at 6). In Timothy D. France’s Declaration, the G&vemmcnt describes Roberts as
holding the title of “xélan’s Office of General Counsel” (Frand;e $ Decl, at 33) Additionally, the

Government asserts that to “prove the ‘legality’ of these schcmjes, the defendants provide the

- | doctors with ‘opinion letters’ writien by lawyers....and that at lpast one of the lawyers is actually a

director of the ‘captive’ offshore insurance company, Doctors Beneﬁt Insurance Co., Txd." {Gov't

[
1

Br. at 18). ?;f

Roberts never held a position with xélan as “xélan’s Ofﬁpc of General Counsel.” (Roberts

1
J

Decl. at 3). Roberts was an uncompensated director of the pret.’qeccssor insurance company and he
did sign some tax opinions that were issued to xélan and doctors whﬂe he was a Partner with
Eckert Seamans and as Of Counsel to Williams Coulson. Robe.'ns Declaration at 3 (“Roberts
Decl.”). To Roberts” knowledge, however, neither firm had a ﬁnanma] interest in xélan other.
than carning fees for legal services performed, and neither did R&berts (Roberts Decl. at 3)
Furthermore, contrary to the Government’s assertions, he mwexl ;;gned a tax opinion while a
Director of DBIC. (Roberts Decl. at 3). Roberts became a dlrectbr of DBIC on June 13,2004

after he had retired from Williams Coulson in 2002. (Roberts Decl at 3).

‘N

FH

- P4
2 Roberts® Declaration is attached, hereto, as Exhibit D.: {

Mmsn of Points and Autharities in
Suppbrt of G. Thomas Roberts’ Responsc
1-WA/2296531.1 . -5- 0 IhE Order to Show Cause 04-CV-2]184
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. Furthermore, Roberts’ association with xélan was never 'kept secret as the Government
alleges. The Government feels that “the defendants neglected m tell xélan doctors that the
attormey who signed those letters, defendant Roberts, was not qnlependcnt, and was closely tied to

xélan and DBIC.” (Gov't Br. at 19). The Government knows thb opposite is true as it admits such

in its motion. According to the Government’s own witness: “G.E'I'homas Roberts has been listed

i

on the “Key Personnel” page of x€lan’s website as one of thwéj %élan ‘tax counsel.”” (France’s
Decl. at 36). This is a correct description of Roberts’ role as OI:lé of xélan’s outside lawyers. We
have also attached as Exhibit C, a copy of another version of xcian’s website, dated June 18, 2002,
which posted a picture of Roberts and described him as a lawyéﬁ:for the company and “primarily

Ty

involved with the Pepsion Transfer Plan, the Disability Equity ‘r'[’rust the Malpractice Equity Trust,
j }

and the Long Term Care Equity Trust components of the xela.mprmgram ? Clearly, as the

Government's swom witness admits, there was no attempt to h;ée Roberts’ role as a legal advisor

to the company. He has been publicly promoted as its outside t{:éfunscl and closely associated with

xélan for a number of years. ‘o

Il'n

C. Roberts Did Not Held a Direct Financial Stakem the Sale of xelan Insurance
Products, e

The Government alleges that “no defendant was a bona Eﬁde transferee for value™ for any
of the doctors’ funds. (Gov't Cmplt. at 10). And France’s Declaratlon claims that “Roberts hasa
direct personal financial stake in the sale of xélan/DBIC tax reducuon products” (France Decl. at
36) and a “financial stake in xélan and DBIC™ (France’s Decl. af 59) These a]leganons are

patently false, i T.

Roberts never held a financial interest (i.e., an equity pqmnon, option to purchase equities,
loans; profit sharing or bonus arrangements) and never personalb received any money in any form

from any of the defendants at any time. (Roberts Decl. at 3). Fut‘thermorc Roberts has never held

a direct personal firancial stake in the sale of any product offereﬁ by the defendants, and he holds

Me;rr&o of Points and Authorities in
Suppont of G. Thomas Roberts” Response
I-WA/2296531.1 . -6- to th¢ Order (o Show Cause 04-CV-2184
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. Loha
no financial stake in x€lan or DBIC. (Since Jume 13, 2004, he has held an uncompensated position
as Dlrector of DBIC. (Roberts Decl. at 3). Roberts has always' been compensated from the
operations of the law firms of Eckert Seamans and Williams Coi#son while employed by those
firms on the basis of a draw against earnings. (Roberts Decl. at!'g‘) He was a Partner in Eckert.
Seamans from 1991 to 199‘7 and Of Counsel to Williams, Coulscm from 1997 to 2002, (Roberts
Decl. at 3), During the time that Eckert Searnans and Williams Coulson issued opintons on the tax
impact of the disability plan, Roberts never received direct remt.;merahon from any of the
defendants or the doctors. (Roberts Decl. at 3) Those firms char'ged for the lepal services
performed. (Roberts Decl. at 3). Furthermore, the rate of pay was based on an houtly rate times
the number of hours of work performed on client matters. (’Rob:e;'ts’ Decl. at 3).

D, The Government’s Assertions that Roberts Obmued IRS Audits, Made

Knowingly False Statements to  the IRS in Summons Enforcement Actions and

Made False Statements in Bankruptcy Proceed" ings, are Unsubstantiated,

The Government also asserts that Roberts and other defeqﬂants obstructed IRS audits by
preventing doctors from seeking legal advice, making knowmgly’ false statements to IRS officials
involved in summons enforcement actions, and making false sm;ggments in bankruptcy

proceedings. (Gov’t. Complt. at 9) The Government provides no support — whatsoever-- for these
accusations against Roberts - because there is none. Roberts haé?izever advised anyone against

J e .

seeking legal advice. He has never issued a false statement with r'espcct to any IRS summons.

'n \‘

Moreover, he has never appeared in the bankruptcy proceeding crted by the Government — so he
could not possibly have made knowingly false statements in those proceedings. It is obvious that
the Government simply included Roberts in with the other dcfcnidbnts in an attempt to paint a

trumped-up scenario of conspiracy and fraud. As described aboi_/j;, however, the facts simply do
] f:

not bear any resemblance to the Government’s assertions, and thﬁi'& is no justification for
b

continuing with the temporary restraining order as it relates to N{r Roberts.

i
|
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IV, . 65(b) for the

Issuance of an Ex Parte Temporary Restraining Orﬂer Under 18 U.S.C. § 1345 and

26 U.S.C. § 7402(a). v

An ex parté temporary restraining order should not have; iaeen entered in this matter against

1
I

Roberts because the United States failed to meet its burden to estabhsh that such relief was
warranted. In order to succeed on a request for injunction rehejftmder 18 U.S.C.§ 1345 0r 26
U.S.C. § 7402(a) the moving party must satisfy the reqwrement.s of Federal Rule of C1v11
Procedure 65(b), which governs the issnance of temporary restrmmng orders (“TROs™), See 18
U.S.C. 1345(b) (“A proceeding under this section is governed Ilzry the Federal Rules of Civil
Procedure . . . ."); United States v. Shaheen, 445 F.2d 6 (7th C;r 1971) (an injunction under §
7402(2) must satisfy Rule 65). Under Rule 65(b) TROs shoula‘ bc issued ex parte

only if (1) it is clear from spemﬁc facts shown by afﬁdaﬁt or by verified complaint
that immediate and irreparable injury, loss, or damage wi]l result to the applicant
before the adverse party or that party’s attorney can be htard in opposition, and (2)
the appllcant 8 attorney certifies to the court in writing tﬁc efforts, if any, which
have been made to give the notice and the reasons suppm'ung the claim that notice
should not be required.

Jf:

Fed. R. Civ. P. 65(b) (emphasis added). Fed. R. Civ. P. 65(d) é\;%ther requires that

[e]very order granting an injunction and every restrainin order shall set forth the
reasons for its issuance; shall be specific in terms; shall, @escnbe in reasonable
detail, and not by refercnce to the complaint or other dod ument, the act or acts
sought to be restrained . ! :.,-

Ex parte TRQOs are an extraordinary remedy which are only appropriate when the applicant

is in need oflimmcdiaie relief and the moving party has clearly: ggtablished that such relief is
warranted. See Mazurek v. Armstrong, 520 U.S. 968, 972 (199{7}; Evergreen Presbyterian

Ministries Inc. v. Hood, 235 F.3d 908, 917 (Sth Cir. 2000); Boséher v. Sch. Bd. of Sch. Dist. of
e

Greenfield, 134 F.3d 821, 823 (7th Cir. 1998); Joyce v. San Fr&z}scisco, 846 F. Supp. 843, 850

(N.D. Ca. 1994). The provisions of Rule 65(b} are in place to a$sure the restrained party some
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By

measure of protection in lien of receiving formal notice of and

1

% opportunity to participate in a
hearing. Wright & Miller, Federal Practice & Procedure, § 295 } ':(West 1995). Moreover, a

plaintiff moving for an ex parte order based on an assertion that{ é defendant would disregard a

court order or dispose of assets within the time it would have taken for a hearing must show that
the defendant had a history of disposing of evidence or vi«:latingg ?:ourt orders. First Technology
il

Safety Sys. v. Depinet, 11 F.3d 641, 650 (6th Cir. 1993). The Government makes o such
i
i
[N}

In deciding whether to impose temporary or preliminary ‘1junative relief, courts in the

assertions against Roberts.

Ninth Circuit rely on four traditional factors: 5

(1) the likelihood of plaintiff’s success on the merits; | _

(2) the possibility of plaintiff’s suffering an itreparable injury;

(3) the extent to which the balance of hardships favors ﬂ?s respective parties; and
(4) in certain cases, whether the public interest will be adyanced by the provision
of preliminary relief. 3

i

United States v. Odessa Union Warehouse Co-Op, 833 F.2d 172'5,3_'174 {9th Cir. 1987). To meetits
KR

burden, a party must establish either “(1) a combination of prob%‘éﬂe success on the merits and the

s

possibility of irreparable injury or (2) that serious questions are iﬁsed and the balance of hardships
L

tips in its favor.” Unired States v. Nutri-Cology, Inc., 982 F.2d 3:@4, 397 (9th Cir. 1992), “These

two formulations represent two points on a sliding scale in whic]_;l,ii;he required degree of

irreparable harm increases as the probability of success decrease_s??’ Gentala v. City of Tuscon, 213
F.3d 1055, 1060-61 (9th Cir. 2000). However, “[u]nder any fon?ﬁi:iiﬂa‘[mn of this test, the moving
party must demonstrate a significant threat of irreparable injury."lg';;arcamuzi v, Continental
Airlines, Inc., 819 F.2d 935, 937 (9th Cir. 1987) (cmphé.sis in oééinﬂ). Because the Government

has net adequately established irreparable injury or that it is likeﬁ'):;%to succeed on the merits, a
I
16 .
temporary resiraining order should not have been granted enjoining Roberts from utilizing his

assets. i
o,
Meuiﬁ:iof Points and Authorities in
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A. The United States Has Not Shown that It is I_,«lke_ll ‘to Succeed on the Merits.

The Government has made no evidentiary showing that ft is likely to succeed on the merits
of this action. The Government contends that Roberts and the qﬂner defendants conspired to
defraud the United States under 18 U.S.C. § 371 by engaging m maﬂ and wire fraud in violation of
18 U.S.C. §§ 1341, 1343. (Gov’t Br. at 15-16). At its core, thls allegatlon centers on the
Government’s assertion that defendants frandulently induced the doctor-partmpants to invest in
their financial plans, which caused the doctors to take i meropexé g}eductmns, and thus, underpay °
their taxes. (Id at 16). And, as discussed above, Roberts sn:npgy issued well reasoned tax
opinions to clients of the firms for which he was employed. T]ij'l;f, the determination of whether
Roberts engaged in a conspiracy to defraud the doctors and the é[?i:ﬁted States, rests heavily on
whether xélan’s financial plans were permissible under the intema.l Revenue Code, and, if not,
whether Roberts knew them to be impermissible, We emphasme that “[t]he legal right of a
taxpayer to decrease the amount of what otherwise would be his kaxes or altogether avoid them,

¥

by means which the law permits, cannot be doubted,” Gregory;x Helvering, 293 U.S. 465, 469

{1935) (citations omitted).

i -
The Government'’s assertion that the “facts establish that (i) each of the named defendants
is involved in a scheme to defraud the doctors; (ii) both mail amil:lf- .':wirc communications are used 1o

further the fraudulent scheme; and (iii) each of the named defen’giiants is involved in a conspiracy
! +

. . . iy
to defraud the United States of income taxes . . . ” is belied by tl;:,e‘j, Government’s own statements

£
[ R

as 1o whether the financial plans at issue violate the tax code. :
The Government’s ultimately rests its application for ex l'p.:cmfe relief on Revenue Agent
Marien’s sworn uncertainty as to whether xélan’s plans prowde‘the claimed tax benefits. In sum,

the alleged injury to the United States is totally and utterly contmrigent upon an [IRS determmanon

Meinb of Points and Authorities in
Supp!‘n‘t of G. Thomas Robens' Response
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yet to be made, that the doctor-participants owe federal mcome: ﬁaxes and have failed to pay any
such taxes. (Gov’t Br. at 22). The Government fails to discuss,Why the normal statutory
prerequisites to assessment and collection have been ignored to*pursue the extraordinary relief
here at issue. See e.g. 26 U.S.C. §§ 6201 et seq. (assessments), 6521 et seq. (liens), 6330 et seq.
(levy), and 6751 (pena.lues) The Government here claims that idcfcndants have violated the tax

code and thereby defrauded the United States and the doctors, (sae Gov’t Br. at 16-21) while at the
same time conceding that the IRS has not even made a prelmmm,‘:y determination—-in accordance
with its own procedures—~that most of the doctors owe any.taxes_.::‘.‘ThJs falls far short of

N
establishing that the Goverument is likely to succeed on the me%f;s of its action. Agent Marien
concedes that he has not been able to make any final detenmnamon on the merits (Marien decl. at
79), and yet Roberts is alieged to have committed fraud n kuomgly misleading the doctors as to
the tax consequences of the plans. i ll
It is worth noting that, even if the Government were to folflow the proper procedures

mandated by the Intemal Revenue Code, the taxpayers (doctors) would have a right to challenge
any proposed tax deficiency made by the IRS in the United Statés Tax Court and any assessment
in refund litigation. See 26 U.S.C. § 6330(d). For the Govemm'em to argue that it is likely to
succeed on the merits of this action ignores the significant statutq:ry and adminjstrative hmdlcs the

i 5
Government must overcome before it can determine that xélan’s financlal plans contravene the

1 c

Internal Revenue Code, much less that Roberts’ action mnountc(j;;o fraud. As described above,

the assertions against Roberts are unsubstantiated and it is difﬁci:;:ft to see why his rights should be
: i
o

B. The United States Has Not Established Irreggl?ab]e Injury.
1. The Government is Required to Establish fr:a:eparahle Injury.

i
i

t.
1l

so unreasonably restricted.

i
Mema of Points and Authorities in
Suppdrt of G. Thomas Roberts’ Response
1-WA/2296631.1 . -11- to theOrder to Show Cause 04-CV-2184
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The Government cites to Miller v. California Pacific Medzcal Center, 19 F.3d 449, 459
(9th Cir. 1994) for the proposmon that the “usual standard for mguncmre relief does not apply”
when the Government relies on a statute as the basis for seekmg eqmtable relief. (Gov’t Br. 13-
14). The Government, again relying on Miller, asserts that, whpﬁ: the Government meets the
“probability of success” prong of the preliminary injunction tes;;,‘thc “possibility of irreparable

injury” is automatically satisfied. (I/d at 14). The Governmenﬂgoes on to contend that “the Court

i "
should presume the existence of irreparable injury because the U;mted States seeks relief on the
I 1

basis of an express grant of statutory authority.” (Id at 22). 'I'h_q,assertion that there is an

automatic or even rebuttable presumption of irreparable injury ‘:J,\%Ien the Government moves for
injunctive relief pursuant to a statute has been unequivocally rejq;:ted by the Ninth Circuit in the

o

very cases cited by the Government, Vi

Both United States v. Nutri-Cology, Inc. and Miller v. Cﬁﬁzﬁmia Pacific Medical Center

‘J

squarely state that the Government is not entitled to a presumptmn of irreparable injury, rebuttable

or otherwise, unless it shows that it will likely prevail on the ménts Miller, 19 F.3d at 459; Nuri-
i

Cology, 982 F.2d at 398. The Nutri-Cology court’s discussion 6f‘tthe cases in which it has applied
this presumption, i.e., where the Government Aas established tha; it will likely prevail, is
instructive here. /d. For example, the presumption applied whe}rc both parties conceded that the
defendants had violated the statute, where two of three corporate zdefenclants admitted
noncompliance with orders of a federal agency, and where a defetndant did not dispute the factual
finding that it was violating a federal agency’s order. Id (cnatwns omitted). Clearly, similar facts

are not present here. Roberts has not admitted to any wrongdomg, and there has been no factual
i ,
finding that he or the ather defendants violated or are violating qmy federal law. There has been no

tax assessment, no failure to pay, no indictment and no refusal tp cornply with any Court order.
‘ n‘
Roberts has simply caused no injury to the doctors or to the U.S: ,Govcrnment.

i .
Memh of Points and Authorities in
Supbr:)rt of G, Thamas Roberts’ Response
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2. The Government’s Application Makes Clesr That There is no
Threatened, Immediate, Irreparabje Injury; ':

..|
&3
4 .

To succeed on this prong, the United States must show that there is a significant threat of
irreparable injury. Simula Inc. v. Autoliv, Inc., 175 F.3d 716, 725 (9th Cir. 1999); Caribbean
Marine Services Co. v. Baldridge, 884 F.2d 668, 675 (9th Cir. 1988) Dollar Rent A Car v.
Traviers Indemnity Co., 774 F.2d 1371, 1375 (Sth Cir. 1585), W‘,hlle it need only allege an

immediate threatened injury to establish standing to bring an actlon for injunctive relicf, it must

L

demonstrate that such an injury will occur as a “prerequisite” fq{}such relief. Caribbean Marine,
b

884 F.2d at 675. {4
{ "

The Governmment’s application for an ex parte TRO malftes clear that there was no

]

d

immediate irreparable harm that justified either the imposition c-)f‘ the TRO or the further
imposition of preliminary injunctive relief. The Government cégxtended that there were two

different parties who would suffer an injury if the TRO was not; grantcd the doctors participating,

to describe the alleged injuries facing both parties plainly shows that no immediate, irreparable

1

injury would result absent the TRO. Further, the Government relwc solely on uncontested
H “

cquwocal staternents as evidence to support its showing of i lﬂJU{y

Nowhere in its application for ex parte relief does the Go:?emment describe the injury

facing the doctors or the Umited States as “immediate.” Rule 65 (Eb) is clear that a party seeking an

relief. Fed. R. Civ. P. 65(b) (emphasis added). Instead, the Government moved for the TRO

because “there [was] a substantial likelikood that the defendants yvlll dissipate the assets [of the

Me.;r%o of Points and Authorities in
Support of G. Thomas Roberts’ Response
& Order to Show Cause 04-CV-2134
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in defendants’ financial plans and the United States. However, ;Lhe language the Government used
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companies].” (Gov’t Br. at 2). Note again that there is no asse§s:151ent of any kind pending against
those assets. The “evidence” the Government used to support usgapphcamn is of the weakest
quality. (See e.g. Declaration of Timothy France at 30 (“the e\ndtnce shows that it s more likely
than not” that defendants are engaging in fraudulent activity); aﬁ;’\z (“I believe . . . it is more likely
true than not that” defendants are in possession of assets traceab;le to alleged frand); at 32
(defendants “might” be in possession of documents that show aﬂagcd fraudulent scheme)). *

France’s conclusmns are based on the even more equivocal state{f,glents of Agent Marien about the

merits of the programs under the tax code. . . ;,
The Government alleged that the doctor-participants wo&l%l suffer irreparable injury

14
1>

because the defendants “could-as they have done secretly in the*%ﬁbst-move the [doctor’s

f 5
deposited] funds in very short order.” (Gov’t Br. at 22) (emphasig added). The Government
g
proffered no evidence, because it has none, that Roberts or any dfithe other defendants “secretly”

)
i

or for any imnproper purpose transferred any of the funds at issucl:.;i"['hat the defendants

. . , L PP .
theoretically “could” do something that may contravene a court ?Sder is irrelevant to the inquiry.
i

The question is whether the moving party has established that thay “would.” See First

Technology, 11 F.3d at 650. J i

A
1
H

. 15 . .
As to the immediacy of the injury to the United States, thie'gGovcmmem disproves its own

case. The Government has alleged that if the defendants move tfxeu' assets out of the countrj;r,

“[tlhe United States will also be injured #fthe IRS is unable to oﬁ}{'é:rwise collect from the doctors

or from the defendants any unpaid taxes it [possibly, after iurthei-;’ consideration] determines are
LY

ue.” (Gov’t th‘. at 22} (ernphasis and parenthetical added). F u:étﬁer, the Government states that

“the Internal Revenue Service may eventually have to look to [déﬁandants’] accounts as a source

i #
? It is well-known in the tax world that the “more likely thrjn not” standard translates into a
fraction over fifty percent. In other words, France has concludiﬂd in reliance on Agent Marian,
that the Government has at best just over a fifty percent chance of 'provmg its fraud allegations.’

Menw of Points and Authorities in
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1
of paying taxes, penalties and interest that the IRS, based on ixgif;rmation currently ﬁvailable 10 it,
eXpects to assess against xélan doctors.” (Compl’t § 32) (empfr:%sis added). Thus, by the
Government’s own admission, before the United States will be;. Injured, three conditions must be
met: (1) the IRS will have to determine that the doctor particip:a;ts owe taxes; (2) those doctors
will have to be unable to pay those liabilities; and (3) the IRS \iriﬂl have to show that the assets in
defendants’ control are subject to attachment for payment of th:;:%édoctors’ unpaid taxes. Yet

another implicit prerequisite to the relief sought here is that, bé'ftire a finding of fraud against
b

W 00 2 A v b W N e

Roberts can be made, the Government must show that the claid:xiéd tax benefits are not supported
iy

by law and that defendants knew that to be the case. There has; been no showing here.

e
— O

i
Injunctive relief is inappropriate where the Government has done nothing more than

—
3]

proffer that it “may eventually” decide to impose tax liability oh';gthe doctors participating in the

—
W

! '
plans, that the doctors might not pay such liability, and that the fands in xélan’s control might

R —
o o4

properly be used to pay such unpaid liabilities. Indeed, the Gé:t'fhmment’s ambivalence about

[

—
{28

whether or to extent what tax liability may properly be imposecii ;r.fm the doctors puts in serious

~

doubt its comparative certainty that a fraud has been committedf by any of the defendants . The

p——
o0

Government admits it has made no final determination concenﬁﬁg the application of the

it
D

underlying tax law, Thete are no taxes currently owed the Gov%:,_xi;nmcnt by the doctors or Roberts,

i

b
<o

and it will be established in this proceeding that no funds are uﬁé};counted for or have been

4]
ot

improperly dissipated. The Governent has no proof to the cotllliltjrary. No injury, much less

o
W

irreparable injury, has been shown that would warrant the exu-aordmary relief sought by the

&2
N

Government.

o N
. Lh

SE

i
* This latter assertion is undercut by Agent Marion h.ufclﬁaelf who has preliminarily
28 || concluded that the DBIC program may indeed be insurance, anitnot a savings plan, in which case
the insurance reserves would not necessarily be available to pay tax liabilities of the doctors.
Mogaax, LEWIs & M ‘ of Points and Authorities in
Aﬂ:j:?:l.}?ﬁ' Suﬁribrl of G. Thomas Roberts’ Response
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V. Appointing a Receiver To Take Possession of All the:;ssets And Restraining the
Movement of Un-Seized Assets To Ensure that a Taxpaver has the Ability To Pay As-
Yet-Un-Assessed Taxes is Not Authorized Under § 'Mllgga).

The Government relies on 26 U.S.C. § 7402(a) as provicéif‘léng this Court the power to
enforce the Internal Revenue Cade by taking possession of dcfei:iféants’ assets and enjoining
Roberts from using or disposing of his assets (and appointing a x‘ié};:civcr over the insurance
company).’ (See éov’t Br. at 12, citing Brody v. Unfted States, :QﬂB F.2d 378; 384 (1st Cir.

{

T

1957)). Two major distinctions characterize the cases on whichithe Government relies to support
iy

its argument that § 7402(a) empowers it to take such action: (1) Fone actually involve the
extraordinary remedy of appointing a receiver to take pOSSESSiOIil :Qf a party’s assets, and (2) all
involve situations in which the taxpayer had either been assesse%%; tax liability or convicted of a
tax law violation. Not one of these cases even remotcls: stands fidg the proposition that § 7402 (a)

» I
a

empowers a court to take possession of or restrain the use of asséﬁs of a party against whom there
P

has been no finding of a tax code violation, and who, even assunﬁzthg a tax liability were eventually

§ i
determined, is not clearly responsible for paying such liability. The Government does not assert
that Roberts owes any taxes at all. ; ;f

i

A review of the cases cited by the Government establish«%si:the weakness of its position.
EH
Ryan v. Bilby, 764 F.2d 1325, 1327 (9th Cir. 1985), involved a “ﬁjvolous appeal by a disgruntled

taxpayer™” who had been comvicted of failing to file tax returns m{tiﬂer 26 U.S.C. § 7203, and in
I

response placed commeon law liens on the assets of Internal Rev%fgi:e officials involved in his case.

ok

|
I .-
1.
ol

i

% The Government has not addressed why it should not be requiréd to pursue its administrative
remedies in this matter instead of relying on § 7402(a). No reported case stands for the
proposition that the IRS can resort to § 7402(a) instead of using thie ordinary administrative
processes mandated by the tax code, e.g. 26 U.S.C. §§ 6201 er .séq (assessments), 6321 er seq.
(liens), 6330 et seq. (levy), and 6751 (penalties). Considering that the [RS has not even
determined whether defendants or the doctors have violated any Fx laws, and § 7402(a) can be
used only to “enforce[] . . . the internal revenue laws,” the Government’s resort to § 7402(a) is
unwarranted. Because the burden of proof rests solely with the mioving party, the Government
should be required to explain why its ordinary administrative prospdures are inadequate here.

Menjo:of Points and Authorities in

Suppdrt of G. Thomas Roberts' Response

1-WA2296501 -16- o th',-.’.%)rdcr to Show Cause 04-CV-2184
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The court of appeals found that the district court had the povmi undcr § 7402(a) to void the liens
because they were being used to impede and barass the IRS oﬂﬁplal Id In United States v.
Lansberger, 692 F.2d 501, 503-04 (8th Cir. 1982), the court of] appeals upheld the chstnct court’s
impositioﬁ of an injunction preventing a taxpay.er from engagmg in fraudulent and deceptive
schemes that violated the tax code for which the taxpayer had qBieady been convicted. Id. at 502.
In United States v. Molen, 2003 WL 190606 (E.D. Cal. Oct 1 2003) the magistrate judge entered
an injunction under § 7402(a) compelling defendant taxpayers tts:f pay assessed and unpaid back
taxes to the IRS, Jd at *1. Approximately three years prior, th:g.:dcfendant—taxpayers sent a letter
to the IRS informing it that they intended to stop withholding a:mﬂ paying federal employment and
unemployment taxes because they “did not congider the compensatxon they paid to their
employees-to be wages or gross income.” Id at *2. True to thénr word, the defendants failed to

pay their taxes, and the IRS moved to use § 7402(s) to force thiem to pay. Id Notably, the court
did not use its injunctive power to order the payment of past dudalabmnes but only to order

l

current compliance, observing that the government has spcc1ﬁc remedial statutes” governing the
i :

collection of past due Liabilities. Jd at *4.

‘—Fh—za
.- talbalne

that § 7402(a) can be used to take

Ili

possession of the assets of a party because, as the Government pixts it so succinctly, the IRS “may
e

These cases do not support the Government’s contentioa:

1

eventually” have to look to those assets as a source of paying tl#:-;is,taxes, penalties and interest the
i

IRS “expects” it may assess against a third-party. (See Compl't § 32).

Moreover, only an assessed tax deficiency may becomei-s;ilbject to a tax lien or levy. The

Government’s action here seeks to circumvent those rules established to protect the rights of
§ T

taxpayers. Before a tax deficiency is assessed, i.¢., formnally ent:é'rcd on the assessment rolls and

asserted against the taxpayer, the taxpayer must be furnished wrth a statutory notice of deficiency

setting forth the specifics of the Government’s claim. The taxPayer is provided with the

}'!
:‘l

M&ﬁb of Points and Authorities in
Support of G. Thomas Roberts’ Response
1-Wa/2206531,1 -17- ) ﬂm Order to Show Cause 04-CV-2184
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opportunity of an administrative conference and is entitled to co'ntcst the deficiency in the United
States Tax Court before it can be assessed. Only after these dcﬁdiency procedures are exhausted
or waived by the taxpayer can the assessment be entered on the rdills See 26 U.S.C. §§ 6211
through 6215. ¢ Once the deficiency in tax has been assessed, 2 séatutory lien is imposed on the

‘ 1

taxpayer’s property. See 26 U.S.C. § 6321. At this point, if the: thpayer fails to pay the tax after

notice and dernand, the Govemment js entitled to collect the tax;b%_v levy against the taxpayer’s

property, subject to reasonable notice requirements and other procedural safeguards that are

o

provided. See 26 U.S.C. §6331 et seq. : ‘;

.
Vi

\ i '
Further, while § 7402(a) can be used to aid in the cnforceament of the revenue laws, the

[l
- O

Government has failed here to meet the exacting standards rcqul.réd before any assets may be

ok
[\

taken under the auspices of § 7402(a). The limitations imposed ¢ iqn the exercise of the district

b
[¥8}

court’s jurisdiction under § 7402(a) within the Ninth Circuit we::_e;jgclcarly spelled out in /n re

—
Py

Gerwig.‘461 F. Supp. 449 (C.D. Ca. 1978). In Gerwig, the Govéf;uncnt had assessed tax liability

[
Lh

(&

against a taxpayer and made demand for payment, but the taxpajétr failed to pay. Id at 450. The
. } i

Govemnment made an ex parte application to the court for an ord'ﬂfzi authorizing entry into

e ™
o0 =3 o0

taxpayer’ s premises by the IRS agents to seize property in sa.tlsfa?tmn of the unpaid taxes. /d.

[—
O

The court noted that the affidavit of the IRS revenue officer mdlcated that a formal assessment of

l

unpald taxes had been made pursuant to sections 26 U.S.C. §§ 6201 6202, and 6203; that notice

[ SO T b
ol ==

and demand for payment of tax had been made pursuant to 26 UEE» C. §§ 6303 and 6321, that a

lr

lien had arisen on all property and rights to property of the taXpayer pursuant to 26 U.S.C. §§ 6321

NN N
2 W N

and 6322; and that levy against the property could be made. Id

[N
th

f'.‘-s
: A

D
(=)

S If the Government believes that its asseSSment or colleﬁqnon of a tax deficiency is in
jeopardy, it can immediately assess the tax deficiency, without prbwdmg the aforementioned
28 | deficiency procedures, but only in accordance with the jeopardy ; asessmcnt rules, See 26 U.S.C,
§§ 6851, 6861. ' 5

“"safé‘éui'i‘f? & Men%@fof Paints and Authorities in
ATToseETe AT Law Suppdn of G. Thomﬂs Robertsa RCSPODSC
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The court stated that, with some reluctance, it would perit an ex parte, unnoticed

proceeding to result in the seizure of property under specific g\f}fﬁeﬁnes with which the IRS had to

comply. Id. The judge ruled that applications by the Govemm?e:"j"it must enable the judge to make

I
an independent dctcrm.matxon of whether probable cause exxsts;w believe that: (1) an assessment
of tax has been made against the taxpayer; (2) notice and demaﬂél have been properly made; (3)

the taxpayer has neglected or refused to pay said assessment “qthm ten days after notice and
demand; and (4) property, subject to seizure, presently exists aé ihe premises sought to be searched
and that said property either belongs to the taxpayer or is propefrisy upon which a lien exists for the
payment of the taxes. These Gerwig requirements were rcfme;;:{?to with approval in United States
v. Condo, 782 F.2d 1502 (9th Cir. 1986). The Government has@ere failed on all four counts.

- While Gerwig involves the execution of search warrant ﬁild the seizure of property, its
underlying principles should be applied in this matter. ” Here, t{me Court has ordered the
Government to take possession of defendants’ assets, restrict the use of assets, and appointed a
receiver to manage them when no assessment of tax has been miade against any taxpayer; no notice

i
and dema.nd for payment has been made; there has been no reﬁ}sal to pay any tax; and the property
frozen or made subject to receivership is neither subjecttoa tax iﬁen nor belongs to, in the words
of the Complaint, the “likely” taxpayers with “anticipated” tax Fr;ﬁciencies. The Government
should be denied this mlprecedem_;cd and unwarranted use of § ‘:{;OZ(a), in circumvention of

existing law and its own applicable procedures,

7 The Service has recognized the Gerwig limitations app!br where it seeks a writ to enter
and seize property, acknowledging that jtd authority under such: g writ is limited to “seiz[ing]
property to satisfy unpaid taxes.” IRS General Litigation Bullchn No. 452, May 1998 (emphasis
added). !

i Jl
Memn of Points and Authorities in
Suppprt of G. Thomas Robers’ Response
1-WA2296531.1 . -19- 10 tp: Order to Show Cause 04-CVv-2184
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V1.  The Court Should Reverse its Issaance of a Writ of n}ezxeat republica Against G,

Thomas Roberts and Order the Government to Return His Pasgport.

l.‘
>

The Government moved this Court to enter a writ of ne ééear republica, which required the
defendants 1o turn over their passports until “after the recclver hngs identified and secured all
property acquired in the alleged fraudulent schemes.” (Gov’t B;rqzt 11). While this action is

L

specifically allowed under § 7402(a), the Government failed to p-_zaet the high standards for

[
*
‘

imposing such a restriction on Roberts. it
! 1
The seminal case interpreting the issnance of a writ of nq ¥xear republica is United States

v. Shaheen, 445 F.2d 6 (7Tth Cir. 1971). In Shaheen, the district ccturt granted the Government’s ex
parte yequest for a writ of ne exeat republica to bar a taxpayer ﬁéc'a;n leaving the country until he
paid assessed income tax deficiencies in the amount of $452,53t:i,i:89. Id at 7. In support of its
application the Government provided evidence that the taxpayer:: Imd sold his residence, shipped
his household goods to family in the United Kiﬁgdom and borm;%r.sd $80,000. Id at 8. In

{ i
addition, the taxpayer had admitted that he desired to leave the I?ﬁited States promptly, but denied

that he would never retumn. Id at 9. { .‘
i

In reversing the district court’s grant of the writ, the cou.rlt!'-bf appeals held that because the
right to travel outside of the United States is “a consntunonal hbdi'ry closely related to the rights of
ﬁ
free speech and association,” a writ of ne exeat repubhca shoulcf fiot issue unless the Government

ia

introduced “findings of fact predicated on evidence that the taxpa;rer’s departure will frustrate the
collection of the amount due.” Id. at 10 (citing Aptheker v. Sec. oj‘ State, 378 U S. 500, 517
(1964)). Moreover, the court found, that such an infringement o;g,a constitutional right “cann‘ot be
abridged without due process of law” and the Government must sﬁow exceptional circumstances
to warrant its imposition. Jd (citing United States v. Laub, 385 I\’I-".S' 475, 481 (1967); Kenr v.

{4
Dulles, 357 U.S. 116, 125-26 (1958); DeBeers Consolidated Mi%é’fs, Lid v. United Stares, 325 U S.
. i
Merxstb' of Points and Authorities in.

Suppurt of G. Thomas Roberts® Response
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212 (1945)). The Government must aiso establish that the resu‘;‘a;_int on liberty inherent in 2 writ of

Y
ne exeat republica *‘is a necessary, and not a coercive and GOquﬁgicnt, method of enforcement.”

Shaheen, 445 F.3d at 11. , " 1
it :
In United States v. Lipper, U.S. Dist. LEXIS 11766 *1, iz’o (N.D. Ca. 1981), the district

court pranted the Government's application for a writ of ne exe‘a! republica against a taxpayer who
«

Jailed to comply with an IRS summons commanding him to fm-msh information. The court

determined that the writ was justified because the taxpayer: ( 1)!I?ad willfully avmded being served,

Ta

(2) was in the process of liquidating all of his assets; (3) was in‘:ﬁossession of $350,000 in cash;
and (4) had stated to Government officials that he was hqmdatmg all of his assets so that he could

flee to France and “live [there] in style.” Id at *2-4. The court= fnund that the writ was warranted

\7'

because it would be “difficult if not impossible™ to collect the ta:qpayer s assets if he fled. /d at

\

20.

i
Given the high standards for granting a such a writ, the Q’bvemment has not even come
Py
close 1o satisfying its burden and has, frankly, wildly overstepp'eii its bounds. Unlike the

taxpayers in Shaheen or Lipper, the Governmment has not mdlcatéﬁ that Roberts has any

l'

outstanding tax liabilities. Rather the Government asserts that thc writ is necessary to ensure that
“the receiver has identified and secured all the property denved] from defendants’ fraudulcnt
schemes.” Government’s Complaint. at 15 (“Gov’t Cmplt.”). quinwcver the Govemment has not
established that Roberts continued possession of his passport Would impede the identification of
defendants” assets. ' ' l

Furthermore, the Government makes no mention of Rob?e%‘ts as a flight risk because clearly
none exists He has resided his entire life in Pennsylvania and ;EE of his assets are held within the
state. Declaration of G. Thomas Roberts at 1, 2 (“Roberts Dcclt“) He owns a home with his wife

of 28 years in Sommerset County, Pennsylvania ~ a residence ﬂ:lﬂ't was passed down to him from

b of Points and Authorities in
P prt of G, Thomas Roberts’ Response
Order to Show Cause 04-CV-2184
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{\‘
iz

his parents. (Roberts Decl. at 2). Roberts remains close with hlS- immediate family and takes
i i

pride in his five children and six grandchildren - all of whom réﬁide in the United States. (Roberts

Decl. at 1). ?

He is also involved in the local community. Through hz;g‘famlly owned pet rescue
i
organization, Roberts works many hours each week to help om'?f:'rs locate their lost animals. The
P
organization also provides boarding, food and medical care for siray animals until the owners can
i

be identified or adoption arranged — at no charge to the local cofm?{munjty. (Roberts Decl. at 2).

1
Roberts is also involved in the business community. He is the fqunding member of the Donnegal-
Laural Highlands Rotary Club, a local branch of the National Rdfary Association. (Roberts Decl.

at 2). He was also the founding member of the local Chamber oﬂCommerce for Laural Mountain,

Pennsylvania. (Roberts Decl. at 2). e;:

{

Mr. Roberts is a lawyer who graduated from the Umveréﬁy of Pittsburgh Law School in
1967. (Roberts Decl. at 2). He has both worked for--and prov1déd legal advice to—insurance
companies for over 37 years. As aresult of his cons1derable leg‘q? experience, his work
periodically requires him to travel to Barbados, Bermuda, U.S. \:llrgm Islands, British Virgin

Islands, and St. Lucia to advise clients. (Roberts Decl. at 3) Tlidsc trips usually last 3 or 4 days.

i
] \
LN

As indicated on his passport-—-currently in the Government’s po:Tséssmn--he immediately returns to
i
his family and community activities in Pennsylvania after the Célnfgr:lusmn of business in those

locales. (Roberts Decl. at 3.) In fact, Roberts has only been ouﬁide of the country one time for
L
pleasure—back in the mid 1970’s—on a visit to the United ngdgm (Roberts Decl. at 2).

The Government simply has provided no evidence what%{,:_iever that Mr. Roberts should be
subject to the writ of ne exeat republica. He is not a flight risk = he has never resided outside the
i :
State of Pennsylvania where he raised his family, holds his asse"tg‘f, and performs community

service, The Government's assertion that the writ is necessary ﬁ;’ensurc that the receiver has

Memp of Points and Amhormes in
Sugp«art of G. Thomas Roberts’ Response
to thc‘ Order to Show Cause 04-CV-2184
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) i
i
! ;
identified and secured property must fail. It has not wtabhshed a smgle fact to support the
conclusion that Roberts’ continued possession of his passport vdq;ﬂd impede the identification of
defendants’ assets or frustrate Government efforts to secure thoﬁl:a: assets, assuming such actions

were warranted. Moreover, Roberts needs his passport to contm}le his law practice specializing in

F
insurance law. As such, the writ of ne exeat republica 1mp¢:)se':d\l u:pon Roberts should be

withdrawn and his passport, which has been duly surrendered, r:e‘hmmd to him.

IRE
'

i
CONCLUSION i

For the foregoing reasons, G. Thomas Roberts respect.ﬁi’lly requests that the Court lift the
temporary restraining order entered against him, thereby remOViqg all restraints on his right to sell
assign hypothecate, pledge, withdraw, transfer, Temove, dlSSlpa‘te or dispose of his interest in any

real or personal property; to withdraw the writ of ne exear repubizca and requu-e the Government

f T

to return his passport.

1P
i

5
'L
s

Dated: November 19, 2004 Respectfully suW‘ted
;{g‘r
jii
£

By:

Maﬁma Bemstem
omey fr Defendant
Thoma's Roberts

hiEH

4

L
K

P
(Y

R
VL

J

r..
u
i

8 Defendant’s lead counsel are Miriam Fisher and James Mastracchm of the Washington,
D.C. office of Morgan Lewis & Bockius, LLP. Their appllcanon for admission pro hoc vice are

being filed forthwith. 5
Mc:m‘n of Points and Authorities in

Support of G. Thomas Roberts' Response
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I am employed in the County of Los Angeles, State of (;dhforma. I am over the age of 18
and not a party to the within action. My business address is 300 ’South Grand Avenue, Twenty-
Second Floor, Los Angeles, California 90071-3132. ,

On November 19, 2004, I served the foregoing documems described as Response of G.

Thomas Roberts To Order to Show Cause, and Memorandum

Points and Authonities in Support

of the of Response of G. Thomas Roberts to the Order to Show!Cause on each interested party, as

follows:

Michael L. Lipman, Esq.

Coughlan, Semmer & Lipman, LLP

501 West Broadway, Suite 400
San Diego, CA 92101

Darrell D. Hallett, Esq.
Chicoine & Hallett, P.S.
Waterfront Place One, Suite 803
1011 Western Avenue

Secattle, Washington 98104

Frank Johnson, Esq.
402 W. Broadway, 27™ Floor
San Diego, CA 92101

Miriam L. Fisher, Esq.
Morgan, Lewis & Bockius LLP
1111 Pennsylvania Avenue, NW
Washington, DC 20004

John Morrell, Esq.

Higgs, Fletcher & Mack, LLP
401 West A Street, Ste. 2600
San Diego, CA 92101

Jim Frush, Esq.

Gordon, Thomas, Honeywell
One Union Square

600 University, 21* Floor
Seattle, WA 98101

Bruce Zagaris, Esq.

Berhner, Corcoran & Rowe

1011 -17™ Street NW, Suite 1100
Washington, DC 20036-4798

Henry Will, Esq.
Conner & Winters
3700 First Place Tower
15 East Fifth Street
Tulsa, OK 74103-4344

1-WA/2206531.) |

!.
.‘"

Attorney For Defendants:

XELAN INMESTMENT SERVICES, INC.

XELAN ANNUITY COMPANY, INC.

}DEIEé_.AN AD‘N{[NISTRATIVE SERVICES
i H

Attorney Fog Defendants:

DONALD L. GUESS

T
!.'

Attorney Fon Defendant
XELAN, THE ECONOMIC ASSOCIATION
OF HEALTH! CARE PROFESSIONALS

Attorney For, Ibefendznts

LESLIE S. BYCK

G. THOMAS:ROBERTS

DOCTOR'S INSURANCE SERVICES, INC.

Attorney Fon Eefendants

XELAN, INC:

XELAN PEN?;ION SERVICES, INC.
XELAN FINANCIAL PLANNING, INC.
PYRAMIDAE FUNDING SYSTEMS, INC.,
dba XELAN ]NSURANCE SERVICES

Attorney Fon‘ Ipefendant DAVID JACQUOT

v
L
0
b
LIS

;

!
Attorney For Defendant CHRIS G. EVANS

I
Attorney For. Defendant XELAN
FOUNDATION INC.

'L
)
b
)

ot
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Frank Jobnson, Esq. E
402 W, Broadway, 27" Floor %
San Diego, CA 92101 N

Stuart D, Gibson, Esq.

Tax Division

U.S. Department of Justice
P.0. Box 227
Washington, DC 20044

Don Rez, Esq.

Sullivan Hill Lewin Rez & Engel
550 West C Street, Suite 1500 . .
San Diego, CA 92101

William A. Leonard, Jr. i
c/o Don Rez, Esq. )
Sullivan Hill Lewin Rez & Engel
550 West C Street, Suite 1500
San Diego, CA 92101

Faith Devine, Esq.
Assistant United States Attorney b
Office of the United States Attorney id
880 Front Street, Room 6293 ;
San Diego, CA $2101-8893 b

i
X (BY MAIL) 1 placed a true copy of the foregotag document in a sealed

envelope addressed to each interested party, as 3ct forth above. 1placed each
such envelope, with postage thereon fully prepaid, for collection and mailing at
300 South Grand Avenue, Los Angeles, Cali ofnia. I am readily familiar with
the firm’s practice for collection and processing of correspondence for mailing
with the United States Postal Service. Under that practice, the correspondence
would be deposited in the United States Postal Service on that same day in the

\

ordinary course of business. i1

4

B
Executed on November 19, 2004, at Los Angeles, Califo?r_tgia.
|

-

I declare under penalty of perjury that the foregoing is trug and correct.
b

(Type or print name) (Signature)

. i
Roxanna M. Cole W P M

{1

1-WA/2296831.1 -25.
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October 1, 2003 . '

. i

Jacqoeline C. Castagno, MD.. . A

_Soufbeastzrn QGynecologic Oncolegy <+ - A 44

980 Johnson Feay Road, 3™ Floor } &

Re:  Thaxdlan Supplementaf Discbillly Trust :
l

wmm:mummﬁ&mmmcmm Chubm")hasndndns
mhmmmmﬁmwmﬂmm
-tepresentation, we have been mmmmmmmaﬁnﬁmﬂmm
wifh your paticipation iq the x&an Supplemental Dissbitity Trust, ‘

.I&mufﬂpﬁm ' 't

m&mmmml@lmmﬁmVlﬁﬂmWMmﬂm
iagal mthorities and anatygis set fiorth therein, nhmmmmﬁﬁpmm:n
Section VI and suaimarized io this Section suifafies both a substential gotherity standard end g
mnﬁhﬂy&mnﬂmdardnd@dm&e&mmofmm 'Ihdﬁmuwmgua
smmyof&elngnlopmm:

1. ~newmmmmmmrmm i
unda-:helmmlm&dn. E

2, mmmmwmwmmm“ﬁmhbym
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mc«mmpuﬂbymeommywﬂnm nreihiﬁr.ﬁb]e cl.m'emly
under Cods Section 461(h).

B e T PR
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W“WMMMM& usnlvl',:ifthn'l‘rust‘s

payment of the Pramitoms shall exclude fram their gross incédae the amount of the

yaymeut of the Prctiioms under Code Section 166.

+
e
!

mmdswhomvebinhﬂﬂyﬂmzﬁmahaﬂmdndsm o their gross

\-._' -~——

The Retrospective Refund, if any, ru:uwdbyul’m!'u;gnrs‘m]lhamhdad
mhswhnmmmcndcwmﬁl ';‘n

(3

As of September 23, 2003, ammamth&dmmﬂ;mm
mummmﬁmﬁhﬂﬁymﬁh
msuudmmhmmmammmmwm
mmwbmbmofﬂmrddhgnqmmdﬂw
United Ststcs of Anroxica, ¥

A3 of September 23, 2003, ﬁﬁ?nhqrumﬂaﬁbﬂmmm:&pwhwsoftbc
mwmmmmmmm ofmymbnofmeum Stateg
of America, except Az, }.,

Thesnnmny Moﬁnﬁmmmm:m&mm“
qualified in it eqtirecy by the foll text of the Opinioss uswdlasﬁc.mﬁm end
Mﬁmm ||.

Je

- IL Conditicus end Limitazions

'Ihzopnnm"rmdu'edmﬁuswﬂr(tbe'q:mmu") are snbject to ﬁeﬁnnivmg specific
canditions and Hnitations:

I.

“The Opindons s also based on the documents|
- the opinion letter from the Actunry for the Insarer, I any of these doctmuents are

|
mwnwmhmﬂnpﬂmum to 15 by x&m and
suyrnmarized below, ¥f'the facts relating 1o your case are’ from the faces
st forth in this Ietter, Ghe Oplnions shall not apply. Puxther)if there ate additions]

: ﬁasutymusewhchmmtmmmﬂtﬂwuwmpﬁmmmﬂymm

mdmﬁﬁnﬁm&nlﬁ:,&e%:hﬂlm . Altthomgh we
belicve fhnt the facts sct farth in s Yetter are resonzhle nhonldnpply
mmbmmwa,mhumtmakumdcpwdmmﬁ:shmnnofﬂw
application and sccaracy of those ficts to youx case. :}

providad to nzl:yxﬂm,nswdlas

changed, revoked or do notaecwdymﬂedﬂnamlcpaahm Trust,
Ingorer or the Policy, the Opinians shail not anply, ofthe e

-
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3. mwmmwdmﬁcmwlemlmm‘w exist on the date
of this Jetrer. Speaﬁuﬂy,ﬂ:nt»mmmbudmﬁeﬂﬂ{mﬂhmcm
of 1986, & amendal (fhe “Code™) sd the Treasaxy Regulations therennder (the
Wmmmmmmmmm
and exisling comrt decisions. mmmmm@dm&m
anthoeitics may pegas fhe spplication of the Opinions. g

4.  Opinions zeven aod sjght arebesed on fie opimions issued i) oar Wiliams
Coplsan dated Septembex 23, 2003, frane the Law Fiom,; & Pstton (the
_"Robexts & Patton Opinion Letter™). mmcmlsnnhsyotindapaﬁuﬁy
mwdﬁmmndndmuuﬁﬂdymﬁenm Opinion Lester,
Puther, we are not admitted to practice law in any state fhem Pamsytvania,
ard the Opinians vegaeding lamve of G other ctutos oo ot review of
kmmmﬂmmb \: Any changes in fha
mhmmdutmmym&qpﬁmofmﬂszmm& Althongh
we currently advise 2 with respoct o the Trost, the Instfer end the Policy, we
Mﬂyﬂﬂﬁmmbwmm&mm
you of sny such changes. g

}i
5.- mwmhﬂﬂslmmybﬂdmdmdywmwmy
The Opinions Mmﬁuﬂymmmuwomamwmm

~ . 6. Wemmwﬁﬂmm@sm{ﬁmﬂmmm

{ .

oL nmom o
Tiroughout this Jester, Mmmwmmmmmemwheh
m.mﬂdummmmmwmm

"Actoary® means the actusia] firm of APEX. ' a
'WOWWW&WMMMM?M by which an
mmdmwtybmcﬁﬂmﬁamﬁa&hmyﬂmm‘ﬂmhmm
futore employment fn any otcupatiop, ;,,

"Certificate” menms the ovidenoe of insursncs, mmmmm to an Insured with
rmpedwtheD:aabﬂﬁyInnmnelmderﬁePnkcy 1 b

- Wmmﬂ;emlkmm&dccﬂmuamm
‘Cmnpmy'mmnsﬂaeamtyﬂmuﬁemmmt of this letter, :

_ *Contributions" mmmmwmm@ymmmﬂﬁmmﬂwm
£ underthe Policy,

\
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. "Insur=" tmeans xélan Insurmnce Company; Litnited . } P
|

wauuGL §, SR

Poge &

nmbnkywmmmwommmmmmdimﬁmybmeﬁm
provided vnder the Policy. :

*Digability lnsurance™ m&eﬁmbﬂﬂymmmmudw&mhustﬁumﬂm
Ioourer under the Policy.

“Rxperience Adjusted Benefit™ means the benefit available to nmﬂﬁmmpmﬂhyﬁ:
hsuen The compoation nvelves maﬁmofﬁahuﬁtbmdmmmmmd
Imd&“wmmmdﬁemmﬁmﬁfﬂmmd
claims and the gmrender expericoce of the fusnrer. - !

;'.

Wmmmmmofﬂnmnpmymmmﬂmmdfbmbmty -
Insursnce under the Policy. .

a

_*IRS" mmsﬁewkwmsm(ﬂm:Mwuﬁs'Smﬂ

o

*Owa Occopetion Beasfit" m&%&ﬂwﬁﬁmﬂuh&hwhyﬁuﬂm

MMWMmhmaamm;mM&mm
future employment in his ot hey present odeupation. i:-:

?nﬂcy'mns&eMmmpp!mlMﬂnyhmm:poﬁcymd»thenmhy
fhe Ingorer,

'l

*Premivins” mmsﬁemammmmspmdhyﬂ:em:n ﬁmInsmu’mﬂerthemms of
the Policy. ) h

S

H

Wmﬂnmﬂmnmmf% s a result of the
ﬁmbhdnm&mmmﬂmdamcfﬁnkmm wq#n!anu:wﬂ:ﬁm
temmss of the Policy.

"Regulations™ riweans the Treasury Regulations. ' :}5
W“s&zmwwwm:mmmaqhmm

"Williams Coulson” memsﬂ:cluwﬁ:m“’illmsCoﬂmIo!mmuoydPnﬁe&Tedm
LLC. o
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IV. Focis
The Conzpany is taxed a5 2 °C Corporaton” mdaﬁecmt{

T&Campmyhapmﬁdpaﬂngmmof:ﬂm. ‘ i’:
mmmmmmmmﬁmmymu
muﬂ&ﬂayhmﬂumlmdﬁrd:ﬂﬂﬁymfmormofm
mmmwmmum )

The Troat ja estabilished wnder G laws ufﬁ:smvﬂg‘dmmmme
purpose of owning & gronp insimsuce policy Grongh which Froup dissbility
income beoefits mmmmwgm&xﬂm

mmmwuahﬁ.mmdmnhymmymdmmpaﬂ
Yicensed to do traziasas undes the laws of the Barhados g

s re mea P .
——p TS

I
L

mmmcmmmuummw&mmﬂm
Policy from fhe Insurer. . :

In aletter duted September 4, 2001, hmmﬂmi&mmlﬂzm xelam in-

" which it apined that @) ‘ﬂwbm.uﬁmoﬁ:ulbyﬂml’oﬂcyhp.vahﬂmmny

dmmdwﬂnmmmmmmy refimd benefit
contained i fhe Policy,” and () “here ix adequate risk iutht;Policym
constituts Tegitimare inoanee ¥ .

' l

mmmmmammwnynmﬁnmmpﬁcmnm :
Occupation Benedit and sn Ay Ozcupation Renefit. .'.,

Under the Ouwn Occupation Begefit, mmmmwm:m -
mmmmﬂrcaﬂﬁmwﬂnomoﬁnmmm
disshility which s defined under the Poliocy. nnmmdpnmamﬁ:mu
pﬁdmwﬂﬂyumnmlmadhum&vnﬂﬂnmdhmurhr&wmee

-AdynﬂdBmﬂﬁtxllMcfﬁehmspudmhswhﬁbdnlﬁ

!

Under the Any Occupation Benefit, mbmodﬂ\allmw‘bimlﬂhym
following the complétian of payment of fhe Own Occupaticn Benefit in the
mmmmmcuﬁﬁmpmnﬁamdmﬁemormmy
occupation Esihility which is defined poder e Policy. 'mbmnﬂnmmw
Axnty Occopation Benefit will be eqinl 16 400% of the Presifuma paid on his oz her
WMWWWMWWM&W

mmummawmmmmwpmmm amowmt of’
Preminums paid to the Insurer as nd'mtzdbythzinvmmminsofmelnsmu,

EKL[{LJ r‘}’ A "i 4 TRO00QS
Do i)

— - ——




11/19/04

Uctober 1, 2003

Page 6

13:53 FAX 213 612 2501

Y'Y

a.

MORGAN, LEWIS-LA (5)

lhcexpenumzuyuusandlnmnucﬁ&hnlnnu:rauangfhmnﬁwupuynumwofchunm
mdﬁommmmnfﬁwmmﬁwmnnm

nummummwm m:by
ceasing 0 mike mininnm peshm paymests 1o the Trost, the valoes and
benefite accmmmlsted under the Policy shall bo surrendered fix the batesit of other
p:ﬂﬁ:puﬂsinﬂha1xun1mm=an;uammmnlﬂwmrhﬂﬂﬁ!ﬂnwﬁnﬂscm:lurnune
years of parficipation in the Traet hn&m:mm&mmea
Rateospective Refimil which shafl be based on the mm:”ﬂbfﬂw]nmu The
mwmuwhummmmwm
cash payment:

Upew. s Foatred's denth ﬂofﬁ:uhthﬂ!ﬁﬂhﬂﬂ‘h?dnyahlﬂm und

mmdwwmm&wmwmmmm
Mhmﬂdhhbﬁtuﬁﬂm&hﬁg!ﬂnﬁg@ahm

V. Aeumptions . ]

- Itis asxumed that the Company, the Trozt and ﬂmhmumallpropdy Ticensed

hm&:nﬂnaummedbyﬂammpmwlodu X

Tt is acsmed Gt the mmmwmmme
Insurer fox the pmpose of | Dmbiﬁ'gaﬁa:ﬁhﬂ:rmor
more of its employees and thet sach snpplemernat mgwmgc.sm
mmﬂywﬂﬂemﬁumﬂmﬂdﬂm

nnmmmnmmﬁmmmmﬂndmmmym
bepefits mider the Trust. -

{ '

Xt is assnmed fbat the Trost will be administered in ; “wmhmmmd
Mnﬁzkuhhuﬂmﬂamoﬂnbemﬁhﬁommnf
ﬂn!nmds.dhﬂ'ﬂmﬁnuowﬂdhﬁum “_

B is asgomed fivit thepe exists no agrecment or transaction, olhuﬂ:nnthoa
tiescribed in the Trost, the Palicy and the Centificate, that the Company, the
lnma:mhmudunqmdb mmumnﬂ@pﬁwﬁh Gansactions

nmmmumwwmmmwmmws

mmwmmummmﬁamsm '
actoatielly

that the Preqninms are determined to be necedsary o pay benefits
without regd to the retrospective sefimd pply to ﬂnlmg}!_

' o
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1. MDWMWMWMPMW

"insursuce" far purposes of the Code. 3

. !
mmmmﬁmbum.dﬁﬁmmmwﬂ. lnsted,&w

demmwwmm Althongh i® is

' complotely uniforn, ﬂmﬂyhmmﬂﬂywmﬁbwmmchm
evidence of the existenee or nonmdstoncs of insgrance,

The semiml case in fhis area is Fedveyine v, Lo Gigee 312 U S, 531, $39‘€l941). In this case,
ﬂuecmnthﬂdﬁmmmﬁdmtmswhemmmusmdnh&mm
policy and an snmity poliey to m eldedy woman., The policies were PoEsat i an
mmmﬁaﬁskmw'hsmmmm-mwmm
deMMu&mmq&Mg
mnﬁmhmm»mnﬂwm@u;
dewice to shift and distributeaisk of Joss from prematore dexth is unguestionable.
mmdmdﬁmmmmmmmam
mmﬁsm&dhymﬂm' ; g
.. mMﬁn&MMﬂm-nmhmmfnﬂowﬁh
- throe Tax &mmm 95 T.C. 13 (1991), lﬂﬂ 9719 F2d 162
992); amizsianer. 96 T.C. 45 (1991) affd 979 F12d 1341; and Seare,
' : pissioner %T&GM}ﬂdmpﬂtmﬂtﬂﬁmmmrm
853(1992) hﬁmm&h%uﬁnﬁﬁeﬂmgﬁmﬁrdammgﬂm
mﬂmneofmmmu: P

L

(1)  The traneaction mnst involve insuramce risk:

\

@ mmmmum‘umwmwmm

()  The trensadtion st constitnte *inturance* in that tom's ea&mnonlyw

senne, m%l‘ﬁ.laas&m%t&ﬁmﬁ s_m,%rcss
. atlm-ll}l

mmewmmmmm-mdmmm
insurance policies from Repulific Western hnsorance Campany {"Republic?). Repuhlic was o
subsidizmy of AMERCO, mmwmmamm@pmm
partics, the transactions did not constitnic insuratoe, mrnwmmwmm
dmhmofﬂzmwhddﬁntﬁzmmm- B

: -mmmmmm&dmsctmmm Wlﬂ:reapel:tmth:h'mtﬁcxor the Coun
¢ 7

L 1 L ("" A- . TRo00O7




11718704

13:54 FAX 213 612 2501 MORGAN LEWIS-LA (5)

Fe
o ®

Pﬂgpg‘ e - :‘.

"Basic to any ingarance transaction must be rislt, An insured faces sqine hazad;
mmmamﬂnﬁmwﬂwmmmmfmﬁmhlm
event cocorz. Hno disk exists, then insursnes camnot be present. "h;mnmnxk"
iz required; Investment sk is meafficiont Epuhuml:m:pbﬁrmt
mmnnmmehnmsmbc&udmmu&
thercin, msorence cammot be present.™ b

mmmm&mmmmmwnwmmaw
nskot‘lmstbkapubﬂc. Accocdingly the first fartor was sifisfind. . \“__-j
mmmummummmmmmmmm
mﬂMwMﬂﬁMMmmemkhwmm
his potential liability, in part, seanng othern” Sen alw, Besxh Airo h
ms.mmmoo‘ar.m

mmmmmmmmmwmm
memmﬁﬁﬁmmmmmmmmm
mmddncﬁhlemm

, ‘
!

. erwpnm&mm&mm&nwwﬂ‘ﬁm of insurance

m:m&mummmmh&nﬁmw

ndwhahcmcmmhvdwmmmm Agaio_ the Court
concluded in ¢his case that this factor was satisfied by Republic.

On appeal, tha Ninth Cirayit affinned ths Tex Court decision, o its opnnm-f;itheComof
wwmmmﬁmmmﬁmwmm

wmmwo&wwammmﬂmm
ourside the parext and ite affffiates, there is o trs shift of the risk, cih though the

MWWMMMMammMﬁm :
mmed'uloul.'

h&Mmhmmwmumwsmuf
mhmmmhummmmﬂyd@ﬁh The
Court considered the throe factors listed shove, fI‘
Wﬁmn&mwmwwmmmmwm
mwymumdhmﬂmﬂmmmgm

mdmmcmkmmm'bﬁeﬂbﬁﬁmymnﬁs&mofﬁcmm

mmwmwﬁmmwmmmmﬂamﬂ;m’mmmm
sides of the same coin which as e integrated whols comstituts insursmoe.® [The Conrt concinded
that fhe risk was dﬂhﬂmmemmmmathmofﬁemdatdmmmby
the subsidiary, the risk was distributed sinong the various insureds.

O = o

TROODO8

[do42
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mmmmhmmmmwm&anmﬁdmm
. soheidiary inmrancs campeny was organized and opeesied e an ipanance company. It was
'mwwummmmmmmymm The Court of
Appesls for the Ninth Cirenit sffimmad the Tax Court decision.

hmgmmmmwwmmmmammwm
Insmance Coampany, awhnﬂyawnadmbﬁd:wof&m,mdednﬂbk.'ﬁn&mmmﬂm
umwmammmmmmm;wmwm
eubstantis] risk with Texpect to njuies on its premises oc by its vehicles anitit tomsferyed that
sk to Allstate. mmmwmwmwpmnmﬁ
ﬁmﬁmmﬁﬂﬂ:ﬂmﬂm“dﬂymmmm menly
accepred semee, 3

mmmwwwﬁmmuruma&mmﬂm
-détesmination of the exiztence of *insance” but rejected the 1o Gleme defihition of insurmmce.
The Cours stated that in its opinion "it i a bluader 1 freat a phexse in an apikion es i€ it were
stutntocy bengnage ® 972 F.2d 658, 851. The Court also rejected the Tux Cger's tirec-pronged
test described above, mmmwmmmm%mm
mmbm&mwdmm‘mml .

Annther cooe which is relevant to the detenmimtion of “insuesnce” is
mmrﬁm@&lmmmma&mam hamcm.:ha
- Comrt of Appezls held that premiwns paid by Steare Tank Lines, Inc. werg riot dednetibls
cxently to the cxrent that the: amount set aide i 2n pocomt Bom which (1) a1l accident claime
agznst Steere were to da extisfied el (7) miy smounis yemaining in the as upon
sotisfaction of all claints and edministrative expenses weare to be retumed fdSteere after
expitarion of the atatme of imitations with yespect to such clsims. The Coeit conciuded thatuo
sisk af loas was shifted or distributed with respect to the amount set aside irlfhe scoount becanse
' Mwﬂmmmmmummfmmmrﬂnmm
wnz refimdsble to Steme. fl.:
thFﬁdemmm&mM&mdMM)aﬂhems
Maﬁdaummmmcmmﬁngmmammmmgm

a retnaspertively rated fnsirzmoe amangement. Thennﬁctthmndmnmduadﬂnasm
_dmibndabavelulmchﬂdﬂnt

*
1 I

Aﬁ&m&ﬁﬂ Mﬁmdﬁcmmmw&mm
MMWMwMWMﬁm#MM
mﬁuﬁ:mﬁ;mﬂmmnwu
insurance fyr federal income tax parposes * Accordingly, mmm

! Wote st in diets, the Ninth Clrenis Coust of Appeals in AMBRCD aprecal with us«mmm
&mhﬁmmﬂnmhémnﬂwm“mﬁmumwwm“
adexgrame reason @ recharasondy: he tragzaction

1 ms:yumdmm&MﬁhnMnm&ajﬂmm

| IR
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. co sapport 3 shem tranzaction o it aveidancs theory, wemmmmn"ﬁmtyondu
.. Bot litigate this fssue.” E
mmmummmmanmmCmanme
'With respect to the first factor, an Inanred is subject to substantiol risk of 13 of inoome n the
evcat he of she suffers a Gahifity, mdwhdlnﬂ:nﬂmsum(-h;mqywvtmﬂbymg
dizability insurance. ‘This risk hax boon trensferred to the Tyust, 'lhemkmbmtrans.&lmdm
the Insurer under the Policy. With respect to the scoood factor, the Trust i ?hmdqmdm:ﬁmﬂ
peaxy to the Coanpeny. The Trust sssmnes the risk that et Insured will m own
occupation ar my vocnpistion disability. n mch ovent, tha Trst ghall be bb o pay’
Dlnbiﬁtyﬂmﬂﬁnﬁmmymdﬂﬁm‘ﬁdhth Becmae fhe Trust
. peovides similar Disability Beaefits fou-tore than five hundral Invmeds, ¢ risk to the Trast is
pooled end distriuted among all Insurods. ‘'With respect to tha ®ird factor, the Trost
. wmmmmmmmmmmmu.mmmmm
_ Tngureris a reguinted and Koonaed iovemncs company Soder the tavs of i BVL Further, under
mmwmmmmﬁmmmmmm .-
ymnsaction ip Mis case fir the ressims discrsned abhave, mee.hm;rahoopmedﬁu
Mumﬂ&mﬁmmmmmﬁmm ,;,

Accordingty, it is the opinion of Wilkiana Qgalson that the &ianbility mvmgcpmwdd ;
md:tdm?ohcym'mm'ﬁrmnfthew Code. |

' i
“

o 2. hehmmwh@mmmhbﬂﬂmmyum
. . mynﬁnmmemedeSqﬂmlﬂta)

.cmesaﬁmlma)mmmmmu.nmmdmm&gmm
wmywpﬁdahddﬁngﬁehnﬂeyminamgmﬁhymdambm

mnggmmsmuaqmmmmmdmumm
ordinary and necesnary expenditurcs direcfly counectod with or pertaining ¢ tha tageyer's trade
ot basiness, exoept itenss which arenand 23 the basis far a detuction uadhﬁtmﬂxm
of law ofber than Section 162 Amoag fhe iteme inchoded in bosiness mpui::mmw '
Premiums agzinst fire, starm, fheft, accident, o gfhex pivhi]ar lossen,

= rermcperstordy i pobiios, called “Taammes? by both iocrs and togntatoo § t¢ fnsorance for e

prrpoces, st fiys Comanlesionse's lswyer concedad Sy prapowes of thiy caxc Mﬁ%wﬁmtuw
@ nbvu&dnﬂhgmhlqu-nm Seans. 972 mamm

meu#ﬁewwumtmmmbﬂ!ﬁﬂadamﬂhrﬁ
- e lom ke boctsemoved from éhe Snwnrd, “That overbroad position fiiea in e St of the realiny of the
- . " ot wordkert. Tt takes no read sconent of tuntoal incurence coppenies, whem; toldert saffer bogees
) a&“nm-pﬁudﬁnﬂnﬂ.m&mkhwmmﬂw&r
anmenne elge’s, 1t alyd fiils to take scomet of the well-known pheocenznon of med

polisics,
mggw-mmmwmmnmmu- YRFM 162
-~ . ' .

F. K[A l'(;j‘i‘ PV iy TRO001D
2,7, oo .
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' In Revenne BRuling 58-90, 195%-1 CB. 8K, fhe IRS conchniiad that
*  coployer for Bidmess and dissbility insarence protection for the benefit of. cmployee are

Mhnm“dmmmm&km@lﬂ(a}ﬁmﬁe
wmumﬁwwm:wmﬂum subject to two

additionsl repirernants, thmmhﬁdhmkmndfwm

actally rendeced by fhe employee. In addifion, the tutal amotmt paid e ¢ incioding
the preminms, camot be uoreasanable compensation for the awployec's The policy at
mmkmhﬁqmwmm&;mmmphwﬂdmnm:ppmm
be a key fact o the holding.

:_ i

Cammuutﬁqﬂycmhdh;buﬁunymﬂnﬂm?oﬂcymﬂ d#m—pan test of

Bevenoe Raling 52.90 is satisfied. ,,
3. mwmwhmu&em mmeumtb
under Cods Seetton 461(h).

H
Ammeﬂmistdmdbﬂndedmdﬂnyufﬂnmuﬂmﬂmwhsm 162(a) is
mmmmhmmmmmmm The issues
sz related ginoe hoth involve inftinl detexminations of whether the wvmdmmdadbyﬂm
paymenty conatitutes “inonrenoe. 4_‘

- Sa&mﬁl(qmmmumdmm«aﬁxmm&onf
i h%ﬂkﬂm&ﬂnmﬂcw%n&mﬂﬂemmﬂnhmuf
; Mmdmnmmm

OodeS@mﬁl@Xl)Mﬂntindmﬂnmgmmmhﬁbmmﬂnmdmﬁ :

MhmmmwmmhmMMMﬂbﬂmumm :
eartier fhan when economis parfionmace with respect to soch ftem occure, Eods Section

461(h)(4) provides that the qll events test is met with respect to any item if o}l cvents have

mmmhﬁudﬁﬂﬂqlﬂﬁemdﬁﬁdﬂﬂymbw

with yeesomable sctuvecy. United Statcy ez Progartics. -476ti.s.sm(ms;

hmmhmdmﬂ@bkmdmhwm
M-hmmuumﬁaﬂyuﬂﬁdmﬂnmofm
m:smhnmﬂembﬁumhmn,ﬁmMuapuﬁﬁmyﬂmmm
may reccive & Retrospective Refimd mder the Policy. '!hn:pmﬁnmniphnﬂn‘ﬂm
mm-%mmtmm@mmme
mmm&mﬁammwﬂﬁkmdﬂmﬁmm

MWWWI-I(M)Mﬂmammg' cash receipts and .
disbursemnents method of eccounting pyest teke it account saomis ,ﬂlc ﬂlcwnb):n
deductions, as 3 genegal rule, in fhe tax yesy in which they are paid. Sectibe 1 A6L-1(2)(1) of the
Tmmykegnhdom!mﬁnmvﬁnsﬁﬂ:fmupmﬂ@embmﬁsmdmmu

-

vy
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' hmgam&lhﬁmmwywmdmoﬂhﬁax#mmmd:m
™ - thay notbe dednctible, or may be deductible anly in pat, mmmmmmpma.

MWWIMI@M&&&W&&W@MM .
the provision to the taxpayes of Insorsoce or a warmnty ar s&yvico contract, Sconoaic )
mmumnmhbﬂnmmm&em%m In example
6 of Treaswry Regulation Scction 1.461-4(g)(8) howevwe, the Regnlations cIirify that the total
mdmwmummmyhﬂnmﬂmhtaemsmm

; mﬁamﬂk&mmw&edmofuhuﬂum .

In the cese Midwest Motor Rxpress, Tac. © inaes, 27 T.C. 167, uh&agss) the Count
mnﬁﬂﬂdwheﬂmimm“ddmhm The (Court held that the
pm“nddnuﬂ:lcmuﬂybmnﬂmmmmnﬁ&dmﬁmmﬁh
certainty tha fact end amwnnt of fhs topayer’s Lietdlity. Abhongh of a elain might
have resulted iy an adjestment which wonld enditls G pofitiones to a in the famre, sach
naﬁjnﬂmmtwﬂd.mtmﬁwmubﬂﬂynfhmmm

mmmmmmﬁmmmwhaﬁnmmm
. voder a medical malpeactcs Hability irenrance policy that was subject to a Setrospective rate
uadiuefmlmhhdﬂemﬁnwpnﬂaahﬁnmmmﬂd&od:ﬁml&
The Sexvico comciuded that the fhll arpunt of premiwns was dedoctible cotrently becanse: the
preminms repeesaned paxt of the actnarial cost of ineeance, wees not in any menner,
. and could be vacd by the inscmnes campany to pay losses of fhic group ofiifizoreds aa n whole.
- mmiywnymumbdimhlmmdmumudhdufﬁemgbmmwif
. the ingrrmnos compmy achicved 4 favareble loes experience. :

[ z

hrmdmnmmmmammmmmﬁdmmh
dmnofmwmﬂﬂdm&umm
mmﬂmmm&cmm&mmmhﬁdmﬂ:e
mawed's schxl Ingsan, t”

t
mmmummmwm (Amil 17, lm&wmm
mmmmwwﬂrmmmmmm
carrenily by the participating imareds, The preminmas peid by insoreds inchaded o rotrospective
premium wnder which an fasured coold be eifled to uul‘mdhnlenﬂ:éiﬂpuimn:oﬂhe
fosarace pool.

'
5 l

mﬂmmgmmmwmmdmwhm%emmw

mmmhmﬁnwp@m etresn of
mﬂmmm&@hmﬂm ¥ for exoess of
loss protection (fhe Basic Praminm) wod a noadeductible deposit fand (the exvess
of the Standerd Preminm ¢ver the Basic Prexniom). IMmiﬁﬁwhmnﬂ
sutmitted any evidence, however, ﬂ!ﬂtﬂxcsundudl'mmmdthﬁ&mﬂm

ff\[&;b ( "’ A l TRO0012
EX T
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actumrially detarmined cost of the relnsunos against & poteatial catdizrophis
loss, |

mmmmm:&wmam
obiigation to pay punﬁmmsnnhrannmnumnccraaunnumuncmnﬁmgand
.ﬂunepuuﬁhuu:uﬂaﬂ!hnnunnuﬂeunofﬁ:nu&wunsfhnnuunuunnmt;ﬁmac
mmhwwﬂmﬂm&tﬁcpx&ﬂmmmy

bﬂ!ﬂhﬂﬂlﬁﬂllk!!ﬁnﬂﬁﬂﬂﬂﬂdhpﬂuiumgonihott:puycﬂnatﬂnnlnssuﬂquzm:nz
under the contract, 11.‘_.

In this instance, the Standard Preminm ia llbﬂbhonbhﬁsﬂntbfnpmﬂ
1oss which occus within the stated pariod of the reinmirince. Dueto -
the natore snd size of (s poteafial catistnyplic losa, the payment ofk large vp-
fhnﬂjhumhndlﬁ:uinnmu:valuxdﬁdlmsn:sspuqmﬁehynsannagﬂxnsnnz
mmmpmm»mme
mf«'l‘muhmtmmbm‘

InFicld Sexvice umﬂmmﬁsnmmmmmmm
Mmhmmmdmmummwm
hxoards lh:ﬂ-:;ih:Eﬂsuiat:aun:dciuu:muiﬂunthu1&th!8637003vuu
dhﬂngumhﬂﬂebu:muaannmnnndh:=ﬁmﬂwuntuuulnﬂd@oniﬂsorhcreﬁpumuuannd
:utthennmmdua:penenceedihncnssufnr:nn&L .p

In the case xt haod, ﬂnmmmwwmmmuw
nﬂusuuy1hr1=1nwnuamailn=tﬁMyEhndﬁsidﬂ:nn:tguﬂtbihanquq:mﬂveluﬁnxl
The Retrospective Refimd, i anry, that is paid to an Tngsayed is based on the of the

oa7

entire groop of upyrlsted Insoaeds, Further, the Prensinma sre not in any way foram_

Imddmbwdbyﬂﬁhﬁbwmm&mm Furthex, the
mknﬁnﬂﬁxnh:nmdu@mdbyﬂnwumaﬂ&m -
, based on the suthoritics smd analysis ext fiwth above, kkﬂ:nmun of Williams
mwmmmwhmmﬂmMmmew
Code Section 461(h). ¥
4, mmmwmwuamﬂu{m .
-Company's gisyment of the Premiums shall exelude frow!thelr income the
manmmmmma 1.

I
ThaumylkgﬂhﬂnnﬁaﬁmnlJﬂ&lpnnuknﬂmnu:mﬂnnmnsumdeu: aecident or health
lﬂanihrthclnngﬁtofanenqﬂnyaeun==n&ndulih:niheeuqﬂnyudnspndq whether the
amployer pays the prentivm cyvaring ane or more ofits corployees oo oo § policy, or
mm:mmwwmmwabﬂmmﬁmduuﬂyw
through inmrrages to voe or more of ity employees,

;.
\.‘

- InRevenne Ruling 58-90, 1958-1 CB. EB , thes IS held that.disability £ premiums paid

byaemmonmononapoﬁqyitnuyonmndbyatwycmpkumcvnmacumtﬁdfhnnﬂum

il A

=g -

P -
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anploym‘smmmsm 106 of (he Code, Mhr&mgmﬂ:mtedt’mtﬁ:e
wwmnmdﬂumnﬂmﬁnpﬁqwmnm

:yney osither of these factywaz by to the holding. This rading raskes itclear that disability

mmnwofamdmxhﬂuhﬂmﬁrmofcodesmmjﬂo&

’ I Private Lester Ruliag 8804010, the IRS determived that the peyment of ddtional preivms
.mramdmmﬂdcmmdﬁnomlbenﬂmmmmmm

xoder tho disability policy nd thorfisrs was not exebndshis under Section §06. The company
peying @ preminms mattrined o cafitexia plan St the bepefit of its empliyyess. Ono benefit

..pov:duﬂmnh-ﬂsplmwmmmtofmmanmaim

covexing: disshility. mmdmmmoﬂhﬁhmwﬂ:ﬂmwﬁq smd
nWﬂnﬂﬂmmﬂkuﬁmﬂdmﬁathmﬂa&wm
petiod, after subtraction for disshility benefits paid.

i

" The retom of preniom ﬁmeﬁscﬁhdmﬂlcmhng.whdlmnﬂabiemmophnnﬂnd:h

&emhdymgd:nmypoﬂcy hweﬁmﬂnkm Teature af v

- Policy. The Premiums paid vnsder the Policy are actnarially detenmined the stated
Dissbility BeseSts aull the Retrospective Refond, 3f sy, ia a fonstion of 1 dmmsupmmof
. the entire poal of Tastredds. B aciatrast, tho refind tider Fscussed in the iiling appears o bes

pure sdd-on feanmre bearing no actparial relationship to the disability bepifit aod it ia based
solaly an the premims paid and chaims made by a single inured. In sddigion, the refnd idec

-Wmﬁam&umuﬂyum&mdﬁhmﬂpmwﬂwm

Réfund featare is s companent of sn indivigible policy providing Di Benefits toan.
Intured. For these xoasons, the Retrospeciive Refimd fentore Is oot chirzcterized 22 a
bmeﬁtmxldstmhﬁohﬁcyndﬂ:mmpudmmﬂmhbh the incame of an
employes undir Code Section 106(a). i=

hhmuhﬂ,hwmmmmnnumﬂmfﬂm _

5 - wmmmmmmkuﬁwm
income undar Code Soction 165, .

Code Secan l&iﬂwﬂaﬁﬂm@uﬁﬁuwﬂmw secident or
health insursnce fixr pernomal infories or sickness mmdmiadmmuﬁnnmﬂ:e

, exeat the amounts sre' either attributable to contributions by the auplayedithat werr: not

included in the caployee’s grosy incomn, ar arc paid by the cpplayer,

Coda Sectina 105(b) provides Mmmhmmmmmbym
employes to reanburss the employes fx medenl care experes. Codo sadimlOS(c)pmmda
&mmmdocnﬂmdﬁemmmhymwmﬂwmm
mmmhﬂ:m&nﬂmﬂmo{nmﬂd&axﬁmﬁﬁe

E/"\A,ut)‘({_ A
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body, mhmwmmmmmmmm&z
~ L mofmwwmmammmhmﬂmammmm .

‘Treasury Regulation Sectiozt 1.105-1(s) provides fhat for prposes ofCo&rMun 105(a), the
ﬁnm‘mmmmvdbymnﬂnmﬂn@mmhxhulﬁ:ﬂﬂ" refers to my
amounts yeeeived throngh aocidrm or health inshesnce, t :

muﬂmsmum—:@)mmmmmmmﬂwmlm
WmMGMMMﬁMmﬁwamh!&;GMU)W

. peymat of pramfmns on an sccident or health inpmnes poficy, (2) by cottijbxtions o a fond. -
which pays sccident of hialth besedits, or (3) by direct paymant of the beaedits wder the plan,
mmuﬁemd%smmsmwamnmmwymm
mderGﬂﬂSunmlﬂﬂbjﬂ'(‘r;

hﬁeauﬂlmd.ﬁ:huedlmmbmeﬁtm“uﬁﬂtoﬂh
Cowpinyy's prynoeat of Comiribafions 1o fhe Trost, Wone of the henefirs to
the Comipany's contribations ennwring medicg) care reimbomsemant or pay'rhent for the
pormanent Ings arloss of use of a member ar fimetion of the body, or the petmanent
disfignrement of an Inzured, Thersfiwe, the benofjts atiribitrble to the
comtribntions are povemned by the mclusiotary rele of Code Sactinn 105(; itndﬂm
cxceptions forvnd in Code Sections 105(5) xod {£) are not'spplicsble to

+ received 23 a benefit under fhe Policy. Acconlingly, basad mmmﬂ&nm
5 Mnummmmmwmm«
. WMMmemwmmeS&ﬁaan@)

" 6 ‘The Retigspertive Befand, If any, medvadbymlnm-h?hbemmhn
o her gross incoms xmder Code Seetion 6. :
mwwbhmﬂ&dmwmmofMNﬂmﬁhnmymdea
Retrospective Refitnd based an the experience of the Insncer. MWFIWM

- 7. ndwnmmms-pw Trmtixa
Wmmmﬁ#mpw&m inmranco varder
the bors of evexry stuts of the Unifed States, -

.mmmmammww&mmUﬁMmmdmﬂﬂdbﬁeﬂmﬂx
Virgin Islands in 2000. Xilan is & for-peofit monbesship onganization fantded in 1974. The
Inwz of many otates ot focth hmﬁn&qmb@bmm
mmmmmmmmmdm cgtabliched by
thews arganizations may prrchesc growp Insurance in all geaten. “The commith concept inciuded
’ hmﬁm&m&ﬁd&mﬂwmmm{mﬁm‘ﬁtﬁhmﬁ
nsmuce.” Tomphﬁmmmqmm-mmatmymtyﬁmd

9
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mamce”andlspmh:bmdﬁumpmdmngmpahda

xmhﬂmmmwnm&nmﬁme old

mduqulﬁdmmdmemmmhwmmwwm.mﬁmm
jpurposs wnder stete: lror i fon Ulnibed States.

,\ . mmeﬂrwyurwdmmhmmafﬁcpﬂqﬁmmd“ﬁrmamof

Asufsqﬂﬂnbcﬂ,m,tb:mhuoflﬂﬁﬁy(ﬁ)mmdﬁcmdnfm
mwwmzmmmwmwmammm
¢an parchase group infonence in cvary state. Similarly, u trost fomed by %8 alen qualifies xs
apmﬂmuut ingrauce in cach sty Thely survey was Eorited 10 théir review of the
mpﬂmmndumdmmmd:mmwﬁm.

8 mmhmanMEwubmbmmdmg
and filing fn mwmwuumamhm

ThpFobqnﬂﬂmC:mﬁdnnfmwhd;me&Mudbmwmm
. mmmwmmﬁrmmmmmf&
wmwmmmummdnnmq&mmz

w&muwmmmmmmmy i
I .

S n The Policy ix issaed by x&an nsamance Compauy, £44. (e “nzurence a Barhados
. '.mmmmm,m&m;mmhmwm ¢ the Insurance

mmwmwmmwmmnmwm

The: Trust canducts all of ite bsinena in the British Virgin Jslands, ‘mnq:é&mmrﬁc
. w%mﬁﬂﬂc&u«hhﬂh“fmmmmmd
the Degotiations and comréspondente between the Trustee and the Intursnos Canpany bave
originated from the British Virgin Idands. mmmmmum
represeutatives have oooarmed tn Tortala. The master group policy was defiverad to the Trastee
mmmmdhmmﬂnﬂmmumuﬂdbﬂamﬁm
’ @Mhmmwnnﬁumﬁcﬁw.

. 'mclnun'dsmmnedmﬁewmmmddou

an spplication. The asorance is sviilsbio to fhem beanse the Mhmwm
. Mnmﬁmdmmmmmbmﬂumef
mmmammummqufmﬁmhm :
mﬁﬂmt&mmmmﬁdm&eﬁmﬂm .

Baged on the Robeste &.Pmmmﬁehmnf&&ﬂvaﬁnmmm&e
Torm and cantent of the Policy and fimt BVY law, not the lnws of fhc individial states of the
Udmdsum,mdw:ﬂﬁngmmhﬂbmm Pﬂiﬁgofﬂ;eroﬁcyand
ﬁcammﬁ:nﬁcﬂaumﬂqmdmmﬂﬂ:invhd:mhmﬂwrdﬂe,m&
r hmmdﬁ:mdmmwmﬁmmﬂedmuoﬁupﬁm
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1
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I
|
L

l

: mm&ﬂﬂmmmmmmmdhmmdmmt
~ " beafSorded to Atiomsas residents The Policy has alao not been filed in any oiher state; howewes,
mmuummmmbmmmdmwg&m

i

VIL Ethical Responsibiliy ° i

r;‘
On Jdly 7, IM,EAMMMMWWWPNW
Respansibylily iamed Fonnal Opinian 85-352 (the "ABA Opindan™), whicH éxts forth the efhicat
shadards govaming u lawyer's duty in advising clients oo positions thet can Pe teken in & chient's

tx retum.  The ABA Opimion genlly provides tha the lawyer, in advighy fie hizpt in the
o of preporation of tha dhient's sy, may sdvise the client 1 wke st favomshje -
" o the chient if the lawyer has a "good fith belief™ that these patitions are by exidting
hwnr-banppﬂulbapodmmﬂrmm q,-mvuulof
| caisting law, :

!
mmwmwm;mmm:mmw&mfﬂwm
mmmmmﬁnum Neverthelers, & ixgryer cammot sdvise
iaking a tax reinm position ankess thore i & "realistic possibifity” dmxfhﬂgtcd. The
ARA. Opinion fixther pequires » lawyer to advise bis or ber clicot of the potimitial penalty undes
%mmﬁMeumwwﬁ&Mhmm

mmdhmmmmmmamﬂf imposcd on |

undex Scotion 10.34(a) dnmwmkéor&uﬂzmm
memwuuma'mymdmuwm%npmmma
mmhmmﬁn&mwﬁnﬂmm&cm
standard or ix not fitvalous, and the peactitioner advises the ciicit to adefuately disclose e
position. Uﬁcmm:pdﬁmmmnmﬁﬁcpuuﬁh!yWEammbh
mﬂwﬂ-m&mﬂm&mbammmwmwmmm
mmmmmMaMmmeemm
spitmined on its menjts.

-mmm@mnm@um» portion mdapaymm
L rexuined s be $howm on s retnm 0 am smoot of 20% of the vl uﬂn oF
: m)mmummmmmmyofhwm

1 any negligencs or disregard of mules wad regulations: © :

eany substantia) understatement of iscome tax;

any substantial valatien misststanent wnder Chapter 1 ofﬂ:cCode;
[
sy sobstantisl averstatement of pension Habilitics; snd :‘
F i
- any substantial egtare or gift tax valnation noderstatemant.
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mmm&;mummwwoﬁmmhh
purposcs of Code Section 6662(x) fisr any mﬁbmﬁﬁcmﬁﬁbm
exceads the grester of (7) 10% of the tax required & be shown an the retwi o the taxsbie year,
or (1) £5,000. hﬂumenflmdﬂnﬂ:mlnSmarmmmng
mhowwa,ﬂnm mmummasmmm

MORGAN, LEWIS-LA (5)

diosz2

msmsmz)mumﬁmmhyu&mmwhdm
ttritrutshle to (7) the tax tostueant of sy item byﬂ:nmuﬂ‘&asuoemnbdnml
apthority far such tresfost, o (i) any item 1 the eicvant thots

ero adoquately disclosed in the retum or in & statement grinched o e

tensmnhltbam ﬁrﬂnmmofmnhmbyﬂumu:

item's taxk treatment

:dnnandth::ema.

i

l
[H

Mmm&lﬂﬁmmm@m&m& 1994, Code
Section 6662(d)N2N ), 22 amanded by the Urugnay Rogod Agreemes Aot (which engments

the Geuoral Agrecuwwt oo Twriffs & Timde (“GATT™)), provides that the x
understalement dne to the pasition of a taxpayer ar a-disclosed item sct

6662(S2)(B) dhall not apply to any itemn of & anrporefinn which is
For this parpase, the texm “tpx shelter® mesns a partoanhip or ofher

mgmuﬁ,wnwm#umifmwm

‘evasion of fideral Indomn tirx,

Regolation Scction 1.66624(2)(2) movides tt the pincipsl prpese of
abngemot is o avord o dvade Tedenal fcome tax. if tmt purpose

The Regulation yroviden finther that the principel prypose of aa entity, plai or exacgemaat is
Dot 10 avoid or evarle fadeaal income tax if the extity, plin ar scrangement Hes
dmgdmmMﬂdemstMWu'
consiztent with fhe sttate and congressionsl parpose. For cxampie, m afity
wmwmsﬁmWﬂnmwmﬂﬁ
tax solely as amnnfeuhmunpmviﬂby&ocndqhﬂnﬁng&e#%mofa

mﬁﬁdmmm%mmlﬁl

Rmms@mm«mmuum mwn an abjective

stpndend ixvolving an suslysis of the lxw and spplication of the lew to
subgtential anthatity standan i lems stringent fhan the inore Hkely than notstendard bot i more
stringent than the ressonshic haris standard, Thepuﬁuilﬂyﬂntamﬂmmtbemﬁmdm.
fmﬁm@hnmhmwﬂﬂhmﬂmaﬁumﬁmmwngmﬂn

subatentis] suthority standatd §o satinfied,

Regulation Section !WM)MMMBMM&&M .
mdnimmh&hwdud&mm

relation to the weight of axfixxitics sopporting confravy treatment, Al
tax treatment of sn item, including the suthorities cantrary, mmmm There muy be
subsstanfial autharity for mom than ane position with respect tn tha same itz

- suhstantial gntherity standand is so objective standerd, o

suthority is not relovant. mﬂbwgmdmmw

ﬂmumunumbmﬂm

for

in Sextion

0 & tax shelter.

plan or
i 16 avoidapoc or
i"‘
4
W-Flmw
§ any other purpose.

u3 it$ puxposec the
in a manper

, plem o

of feders] intoine

facts, The

relevant to the

Because the,
there is substantial
ﬁ}ﬂctﬂmmgwm

f
I-

!

l
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mehmmmwmmManiEmmm
Mhmmmwﬁmmmwa
mmmwmhwm A

1 is oar opinion G the Trost and the Poliey gre ot nmﬁvﬂyfﬂy s tax shelter
within the mesning of Code Bection 6662{)2Nc)(i)- ﬁnisﬂwmﬂquﬂnm
providad under fhe Pobicy Gauogh the Trust are legitimatr, disshility fnsanmts bonefirs ximilar

© _ tothose offtred by wany inmras in the Dpited Stetes, aind the primeinal proipass of the

whmbnﬁhw@ﬁﬂuﬂmuwbp@%m
dsahility iozorencs benefirn.

[ '|
l

Also; it #a cur opinion that there i substantisl suthority foarall ufﬂzﬁrmnﬁqxwaim thig
dter. Por this repaon, i the IRS ware to daim that sn emplyyer ar mtplnyu!lnim

- toderstetement of Sderal intoms tex oo scoount of its perticipation in the Trjst, the

undenmatement ghoald nat tbject the employer or employed t an acareey-telatcd
&MM@“&WMHMM&MWW
baein

Mmdmmmuopﬁmisndmwlmmimamm
anthority as described sbove, you shoald be an notics of vecout dovclopmegss that may wffoes the
n:motmc'nuninﬂnﬁm The Trust was changed in 2001 mmuﬂmto
address ectuarial and technice] jesocs. The IRS has dinled dednctions of & pirticipating
employer a the pro-2001 Mﬂhmmmwﬁmw
ofter emplayess who participate in fhe Trust. The reolntion of the cascs with the IRS and the

contiimed vishility of the Trust will depead on the actearial dmmﬂdﬁmofnd:
eapt.

mmmmmmmmwhn@mwmmmh
_ &mmmwﬁﬁanmmw-mmmmwﬂm
wmmmmmmﬁuw 1

Moare specifically, nmnm&mmumpmmmmmyamm
pwticipated #n cartain reportahie trancactions and who it required to file 8 ta¥ retorn et sttach

- adisclosure statement. Tressary Regulation Section 1.6011-4(b) defints nepextable wansactions
to'includo “Yisted transsetiona ™ This Becfion also defioes 4 “fisted trenaaotion™ a< & ranzsgtion.
that is the szme or substamially similar to ane of tha types of wanzactions tht the Fnt=mal
Revetme Sarvice has dctemmined t be atex evoidines trausaction and ideritified by notice,
mgxhﬁm.wu&:pubﬂdmdmhu:hmdm B

A
X
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L .wmw»uwm Amcug the Tisied tradghetions is “Notice
95-34, 1995-1 CB 309 (cextain trost arangrmnents prpartad to qualify xs siiltiple anployer
WhﬂmmﬁmuﬁmﬂuﬂmuﬁwmdﬂaAofﬁbmm
Go&.-.)' ,

Notice 95-34, 1995-1 mmmmmbammmee
when paid, but oaly if they qualify as ordinary and texevsaty brsiness expeises of the topayer
md ciily ¢ the extent allowalle tnder Code Sectiom 419 and 4194 Thedz isections impoas

. wrict Bits an the smannt of tx dedoctible prefding penmitted S eomtriffotions to & welfare
benchit ford coaesmumojmuunmﬁmsﬁm}nuwmmum
coxtuin welfhre bensfit finds.
mmmhm.WWwﬂth%%u?&@(&nu
moﬁmﬂMhﬁeMﬂﬂtWMﬁrmaﬂhﬂm

-, requiremeits. Conseuently, an mmanWMam
- requirement under Code Sentian 6011. “
mmlmubmgdﬁwﬂbmmhmmmdnpuyﬁrmw
W‘Mmmmmﬂmmk&;mdhmﬂ hetein, roxy not be
xnﬁdmbmmmuwb’mfwmmmmmmmm

upon.

ii
.!:

k : mmuscmnsoum:ﬁrsou u.mm
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Novamber 10, 1997 . ;

Richard 3. Barman
Richard G, Benmnan, DDS, Inc.
&1 Long Court, Ste. 202
Thousad Oakx, CA 91360

Re: The Xelon Disability Equity Trust "

E:hutSmBm&MaanBSC&M')humdﬂeoundwadan,'ﬂw
Economic Association of Health Professionals ("Xﬂan')l.u wmemonwi:hthe
development of the Xelan Dizebllity Equity Tmst Asatmunofmhn:pm-
senrarion, wn have remdsred certain legal opinions issnance of a digahility

' immamcawhqmampbmmmmwlhemm

mwmdpmapﬂbnhﬁeﬁmdenhalgﬁdmembuﬁ, 1996.
Pursuant to our srrangement with Xelsn, mmplmsedgdmdymasepmm
opmnmcﬂwmdmymﬁtmwmmddmgw&ﬂ‘mmsmmﬁ

.~

Q

‘The opinions renderad mthlslener{ﬂle 'Opmmm')mdifsczedsomymyuumd
your corporation and may be elied uypon enly by you.

m%mmmbndwlﬂymﬁedommwhﬁhmbmﬁxmshedmum
the Statemear of Facts z0d Assumptions set forth below, We have made such
wmﬁhmnfmommmswm
necessary and we believe them to be reasonable. thmgj?,ummem our attention
wlﬁchhdimwchﬁ:ummsmhmn‘mqumuabla
RtheTms:.ﬁalmndehywnyofmedomwuarembsequmﬂymdiﬁed
the Opinicns shall be of no further force or «ffect vntil I amendroens have besn
received and reviewed by us and this fetter s updated _Igﬂ_lngly.

B

o e

We have examined such maiters of Law as we have deam X iwussaanappmpnm
fior purposes of ths Opinfons. We note that the Qpinions afe based on existing
pmvhbnsohhehmhwsotthememmaa{amdcmadamﬁe
Iuternal Reverus Code of 1986, 25 amecded (the cude')mt-d'rreasurykegulanom
thereunder (the ’R:gu!lﬁnns')andnnwrmu:mtcmalmﬁhueSm('mSj
publizhed rilings and existing court decisions, myofwh;qhmbcchangeduany
time, Anysudnchmgsmybemoaedveandmldsqulﬁmnﬂymdnfythe
Opinions expressed herein, i

1r=
Weapmmopmonmmm:dmsedhmzlm"

G. TBOMAS ROBERTS .
7177 237-6028 L

[
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STATEMENT O'E!'Acks

mwwwmmmmqwmm
wwmmmmmdmw :

The Parsles

1.

The Inyorance Poficy

5.

6.

e ————
W EAr Ay el

mvmmwwt&dﬁmmnw&mpmy’ or me
*Inrurer”), ahﬂsb\f’ngmmmmmcnwﬂuy.ummu
mmyﬂmwmpmdc&emmvmgu]nb the Trust.

mm:s-mmmmbymm ‘The Trust has applied
ﬁumﬂhthepnucymwofammdmﬁnmymmempuhny
inguring perticipating employees. 5,.:

Ymmmhu(ﬁe'ﬂmﬂm')hmﬂunﬁwmudiaarzgﬂn
dnwwhgmuim l

The individuals who are Insured Puﬂcipntmgzmpiuyus {the “Insured
Pmnpaﬁzxzmpbyus onhe m:pmyeu')arum:plomofyom

mmmmmmm&wmmwmm

in connection with an employer’s n In the Trust is a groop,
dissbility incoms policy (the “Tasurance Policy” oraﬁe "Policy”) with coverages
described below. Cunlnm@mmofﬂ:e?mmhmmhlmnm
Policy are get forth in the Assumptions helow, i"
nom&wﬂmdeMmea
lesser peciod of time, us detecrainad by the Fusurerifhe “Schoduled Preminms"),

‘These Schednled Premivms will be paid by the employer In the form of

contributions to the Teust. The Trust, in wm, wmnaythmas insurance
premiums to ¢he Insurance Corapany.

The Policy provides coverags for total and i disabﬂ:tyafm[nmul
Participating Employee and, to a leager extent, for abilltyprwenhqgm
mrmmmpwummmmmmﬁm
employee’s own occupdtion. All benafits are stated @t s maximum Yiferima
benz&tmmandmabmonﬂw@edtﬂcpagedf&etwedPuucmmg
Eu:ployeaac‘suﬁﬁ.teoﬂmmce

IR
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ECKERT SEAMANS CHERIN & N LLC
| ArORNEVS aTT Ay ——
[
Novewbex 10, 1997 .1,
1

8. mmwmmhm&:mm(amﬂmm
reaches ags 63, whichever comes firer), the Palicy provides for a refund of
. premiums npog surrender of the Policy. The Crrtjfjcats may be surrendered at
any time thereafter, af the time chiosen by the Ianged Panicipating Employes.
The refund amount depends on the clators, if any, ‘which have been made by s

9. mw&jm&ehmuuwrdnammaﬁmemamym
ths Insutance Campany believes ths axperience ofithis group Is such that no

] 01

10. mwwmwmmw n scoopdatee with -
~mmummmmm%@mqmm. _
i
Ihe Asseciation a3
. A '
11. Xduhamommﬂkbdmawbm;hmmlnthesmuf
Callfornia. Xelan was established in 1974

12. Xeian has approximataly 4000 memibers, mmPﬂM‘medmdukm
ol il Al vt s, o o STt e
rogular dues to Xelan. E '
::e&ﬁngmhuad paragraphs set forth themumpg:bishsonwhi& our opinions
I

Ll

1. The z-:mploy'eris a C-corporation within the meaning of Code Section 1361 (a)2)
which s duly organized and existing in accordance:wiith applicable sate law.

2. The Employee is an employw of the Emplayer.

3.. Tha Employer stall make scheduled premium paymeins for uo less than seven
complets years ot until ags €3, whichever comes Bt

'
'
i

|
i
1

¥y

ths Employee and the covecags fforded throngh tieliTrust does not excoed
100% of the net practice income earnad by the Emjlayes during ths current
year. Further, the amouut of insarance parchased fom the Trust will inceease

P
1

' TROO023
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' unmdwvmgemvﬂﬁbyﬁeﬁuiem!fcybyalaaZ%ofmaw
Dr. Bermom pmuicelnwmewaedhydzemployaednmgmumntym
Poge 4
SUMMARY !5;.

mwowhzmbuadnmmphswfnnhamwamopmns

1. Thnﬁunuathﬁedmmmmmthewof
cach of the fifty states of the United States of Amerika, and is thexefore able o
pmvxdodmbﬂnlnsurmmmtnumbm&f’ﬂdmmdmgmmofﬂm
United Searss. ,,

2. n=mlsavahduustmbﬁshedundsﬂmappﬁehblnhwsofﬂmhwmwof
Ountarin, Canada. '
4
R Thamwrammhqmdhy!ﬂmbﬂbﬁl&ymcompmy ,
wbjeatothemmuelawscf&ehmmufﬂﬁﬁdo Canadg and the i
mcchw:oflhcm{tkhv&rhklmdsmﬂmi:ﬁxolamofmymofﬂle 4
& United States of Amevica. :\
Cu . 'y Wnﬁomhhﬂmdﬁm’ﬂamdﬁmmﬂm
business expenses under Ioternal Reveaue O)daSe?:l:mn 162.

-~

5. Bmeﬁsrmvadhydmhlndwvwedmdmdnslswﬁl be mxable 23 ordinsry
Inmmnmtheytarthebeneﬁtsmmewedbyﬂwuidwlduﬂs.
f
6. Pmmbymmwmmmuam@f:mﬂum upon
cancellstion of the coverage will ba taxed 23 ordinary income in the yesr the
amonnts are teceivad by the individnal, i
J:g

a

ANALYSIS

L The Xelan Disability Equity Trust is 2 Qualth gisodauon Group Trust,
'dlglbh»yur&amgrouph&mmmd&we&ﬂsor-d:mdevavm
of the Unlon. ,
'IheTmstkaCmmdlanmutmbledeninlﬁff Xelan is a for profit
membeyship organtzation founded in 1974. The laws of many states sat forth the
requmaamﬁ:rmzanmumquhﬁmpmmegmhﬂmsumpohas.mom-
eommonly employers Iabor organizations, trade assodaﬁdmand othecs. The

i !-
)

BN

.\
1
Y
’
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1
e
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mnmmq:thdudadiumofthmhwsnthuﬂmﬁﬁryfpolmowmmt
be foxoed “for the purposs of msorance. * Tosmpﬂlymm:nnnymmmma
Wmnmymﬁummudmwmm g—ndprlorwmapnrchae
of the policy are prohibited from purchasing group Xelan i more than 20
mmwummmwmmmﬁrmm

Wemmmehnmlmwmsnmmmnmdmmmm

mumml\ﬂdmuxummaﬁﬁummmwdemMpmdmem
.insurance in exch state. SlmB&IY.!mt'nmdbednnalsoquﬂxﬁsasa
puxchaser of group insurance in cach state.

P
We have also reviewed the insursnee statutos ofmlmbie‘Cmsdun Jucisdictions snd
bave conctuded that the Trast qualifies as 3 purchassr of Pioup insurance; bowever,
we are not experts as o Canadian law, audﬂmﬁhmqmlﬁrth:smzwmlmgly

1
'I

. 2, ﬂmepmmtyhmPoﬂqmdbﬂlePwtlsmjedw

Camﬁmhwumirsformnndmnmnrmngmphellmmdsmeslsm
required. f

ThePoﬂcyuﬂ&aCﬂhﬁatsomewhchwmbp;ﬁdwwedmmmd
Participatiog Bmployees contain certain peovisions which] fnver alia, provide for @) a
Immﬁbmsﬁuﬁrmnlamipmmhquaunmnur
premiums paid; (i) a lifetios limit of beneGis for disability from the insured's own
cccupation based 08 3 combinstion of premiums paid and!fe vesopent incams of the
mmwmpmrhmlnﬂmsoﬁwmmdhﬂ)amﬂmdafmhm
provision which cetumns o the preminm payoradmdmdmepaym upon ’
texmingtion of the policy (certificats) Edammddonn?hmdtuulnnmmpm

mmnqumuwmmmmmmw a British Virgin Flands
domi:ﬂudinmnmcnmpmy,mh‘rmn,a&mdlxnmr. The Trust does not

_malnraln any offices nor does it have any employzes or aseéts in the United Stares.

ﬁemmﬂlﬁmmhmmWMMmm The
application for the Incuranes Policy was wade at the of the Tenstee in Toronto
Ontario, Cauada and all of the negotiations and correspandancs from the Trustes to
mchammmpunynngmuenfmmmenmusoﬁm All personal eoptacts
wi&hm&nmymrmomedinwmm The master group
polmywasddivaedwﬁeTmmlhxdw u
W‘ea:eotmwlnlnnlhmmumofﬂ:ehuvm:aofolﬂﬂo Canada governi the
fommdeauteutufthehsunm?dmymdh:mnﬁmlaw,mmehmufm
several states of the United Stares, controls matters relatingito insurance issued to the

TROO025
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. ﬁr&cprmmmmsﬁabﬁshedandtmﬁmblydﬁunﬁnﬂd!fﬂdmlm
was an aceyval paxpayer. Under section lwufqu,gﬁaemployas payments of

'Employer s a cash-m#thod or accroal topayer.,

. employer may deduct the full amount of the contriburions madatoﬂm Trust, the full

ECKERISEAMAI\BCHER]N&MLH:
WIS |

Novaxnber 10, 1997 f'

trust. Filing of the group insurgnce policy i3 pot requiridin any state In which an
mmmﬁwwmmmemmwmhofmm

3. Mmpudhymmphyerwmmwimmmmmwgm
mphmur&acmmmnmmmhhmﬂuytnwm
and necessary business expenses under lntu-m!’ll.evenun Code Section 162.

Anpmmﬁrﬁecmupnmbmymmn:ppmwmmm

cmployers who are Xelar wormbers. Dedoctibllity of dissbility imcome insurance

premivms ks well established. j.‘

[

Generally, pursuant to secelon 162(s) of the Interoal noqma codaof1986. as

-amended {the "Cods"), payment of preminms for ' disability coverage by @

employer for the benefit of ity employee is deductible provided that such payments ace
ordinary and necessary experses of frs trade of business | {Inder saction 461 of the
Code, such employes would be abhmda&ﬁmmmthaywlheluhﬂny

waﬁmwalmmmkymmb&ﬂfofmwwmmmduded
from the employess’ gross fooome. '|.=

nmhmmmomwhummmmmmm method of deduction
would not be available under a disablity tucome polley with a premivm refund
featare. Thus, mmzm:bmﬁmc&ahnrdo. the Employar
m\dbe:bhwﬁnly«duathnpm\mpnad.fnramm imcome policy with x
premium refind festore in tho year pajd or accrued, depgﬂmgonwhetherﬂw

1 f i

E

We aro of the opinion that, based upon the assumptions ﬁn:ed above, a participating

EE PR

amount of which mpmwmemmmpmlmw;mhsum under RC
Secton 162 as ordimmy and nmqbusln:ss apanssg i

4. Beuefits recelved byampxomwhnmaamd,-sdeﬁnedmm palicy,
mummwmwmmgrdmmﬁ
. premlum amounts recelved bytheunplq,yc.aspmndedlnmrnsmnu
Policy, wmbenrdimrylnmmemtheanplnyeeptheymofreaﬂph

Webdm&nmpmymwmmmmdmmmlﬁpeymmbemﬁsor .
premium refunds are received from the Trust. Section 193(a) of the Code generally
requires employess o include in gross incarne benefits mcxwed from employes-

'.:

J.
LRt
T
f

xS - TRO0028
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" 5.  any-substantial mugmmvalnmonundmtamﬁm

ECKERT SEAMANS CHERIN & MELLOTT, LLC
o e

|
i
3
November 10, 1997 ill

-r

provided LTD. Two broad exceptions a:istnnd:maabmg-mennnmd general rule
pertainlng to section 105() of the Code: 1

a. Saction loscb)ofﬂ:eOndepmvdsmrmf-uwgmﬂmoEm
income w the employes if the mploympﬂwldeﬂplm reimburses the
mpbyumhk:pmudmmdaﬂsﬁrﬁmlwmwrmd,
and i,

,,
b, Sanimlmtc)onhawep:wsdesﬁ)rmﬂ-nwgniﬂmufgmn
mmmmwnmwmmmmye@m
plan are made for pemmanest loss of or lozsbf 3 bodily function, or a
permanent disfigurement of such nnployed._h]s spause or his
dependents.

‘Neither of thesa exceptions will spply to a disabled unployée; therefore, wa conclude

thar gmoums recelved ashmeﬁuwillbelndndahlaasomﬁymcomaw the

, employee as recelved. Thix appliss mdl’nh:ll!ymmmsbgsﬁtsmdmmum

received 2¢ 2 premyinm refund.

We have an ethical obligation b epine oot only on the tax hsues related to the Trus:,
mmmpmdehﬁormnmdhgmapﬂnabﬂny&*mympmﬂm

mdemnmmmmuuamﬂmdpmﬂtybmymotm
undecpayment of tax, vequired to be shown an 2 retum in & amm.tot‘!ﬂ% of &e -

. Code Section 6562(b) provides that the ymeat penalty shall
-apply o oy of e following: ,;
1. any megligense or disregard of rules and regulations;

»

2.  any substantla) understatement of income tax;

Zm. _..;_-!_-_-w. —

i

3. mymﬂdvﬂumnmmm“mapwi ufthaCode.
I

4.  any substantial overstatemsar of peusion Nzbflies; a;:d

-

fﬂ( 1/(+ a ! o TROO027
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Naverober 10, 1997

Cmssmm(ﬂpmdammnsabmm‘mmmdwm
formupmuoECodeSemﬁﬁﬁZ(n)hmyﬂnHemlfmammofﬁle
undsrstatement exceedsy the greater-of (D 10% of the taxirequired to be shown on the
return for tho taxable year, or () $5,000. In the case off a corporation other than an
S corporation or personal bolding eoipany, howw\,ﬂnss.mohmltshallbe
replmdwiﬂlaﬂOODOImir. y

it

: MSWW{MM@MW“NWWMpm

which is sutributabls to () the tax treatoaent of ayry hem Gy the mxpsyer if there is or
was substantial muthorlty for sach treatment, oc (if) Ry em. i the relevant ficts
Mghhmsmummﬂmywmﬂwmormma
mmmmemmmbammb{dbmforﬂ:emmof

such jtem by tho oxpayer. . i

"
Formm@lﬂmﬁmmmmmmwa
1994, Code Sectian 8662(d}2)(C)ED, a3 wmended by MlUmgmyRoumd Agreemens
Act (which augments tha Genersl Agreemsnt on T mﬁs{&'l'rade('GATl"')).p:widu

: mummﬁonmrmmmmmmepmmdf:mmoradmdoﬂd

kemmﬁatlhmsﬂuonm(mmshanmapplyw;guylmofammn
which is attributable to a tax shelter. For this purpose, ’d;cm'mxshaua-“wnsa
paxtnesship or ofher extity, invmtphnnramgmﬁntoranyotherplmor
mmtfﬁaprmupﬂpupouumemidameouidwslonuffadnal income tax,
Regulamasmlmm)mvmudmdnpmﬁmpmseofanmmy
plan or arpzngemsin Is o avoid or ovade fadaral thx if that purpose exceeds
ary other purpose, The Regulation provides further meprineipalpurposeofm
entity, plmwmmkmwmdwwﬁefadﬂﬁlhmmmxﬁmem
phnor:mwhnaﬂmﬂwdaiwmgo{u&lumﬁnmm
mmddnmmﬂoﬁummhnm.mnslmﬂm the statito and
congressiond] purpose. For example, an exntity, plmoﬁawnngammdosmthveu
immindplpummthelwmarcmhnof&dmhﬁmommsowylsarwﬂt

B . of certain uses provided by the Code, including the.establishment of a qualified

retirement plag uader Code Sectlon 401(s). i
;i
hgdewoni.ﬁﬁa{d)a)pmﬂsm&aaﬁmpmmmymdwm
objective standard involving an nalysis of the law and x lmnonofﬂmlawto
relevant facts. The substantlal suthority standard Is less’ t than the more likely
Mmmdmwummmm&cmnﬂsbmsmd The
possidility that a return will not be sudited or, if audited:, fhat gn frem will not be
ukdmmﬁuwwmhdammwhmmmhmuﬂmmmymm
13 sarisfied. 4

4 TRO0028
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- #pplicable to & particutar case may give rise bsumm.lthm'lty

* Alsg, kumwmm&muwmﬁrﬂlaﬁh&@m

_'employee had an understarement of federal incoms tax on account of itx participation
in the Trust, the understarement should not subject the employer or employee to an.

T IEISGREIECE B
l
_ November 10, 1997 I
S

Wsmxm«m)pmmmnm;mmmmm
mmmﬂumuﬂyfﬁewughtofMM1wﬁemw
Mmﬂﬂnmﬁemdmwmmm All
Mxrﬂmmthemt:mufnhm.hdnd the amthorities comcary
are talcen intn sceount. Thers may be tubctantial @tmtﬁnmpum
with respect to the sama ltem, Becuso the substantial mymndmlhm |
objective standand, the txxpayer’s belief that thers s sutharity is pot |
relovant. mmnnmgtypsofmﬂu&ymybemdm whether thers . i
is substantial anthoxity: lpplmhbpmvmumoﬂhs(:odemhoﬂ:um |
proposed, temparary and final repulations; mmﬁnpi revenue procedures;

‘tax treaties and regulations thereunder; conrr cases: nal intent ag reflecesd in

COMMIttee TEpOrts: mlmmmwmw general coursel
memorands; IRS information or peess relesses: mand’ampucemmpubmhed
in the Internal Roveaue Bulletin.

!.
-Ahhough coaclusions reached 1n legal oplnions rendeyed by fax profestionals are not
substangial mrthority, the snthorities uaderlying such upmipns of opinionz whers

hhonropmmnﬂmestmdthemmPomymnmwcmvdyormdmdey
a tex shelter within the meaning of Code Seetiom 6662(d) . This iz tha casa
becauss e benefits provided under che Insurancs policy the.Trust are
hﬂdmdmbﬂnyinmmbmeﬁumdrmﬂmo&md?ymyhmmmﬂm
Umwdswsandthepﬁndpalpu:posenfﬂmmgmmtikmnhemm:nmor '
mnoffeduﬂmmmmhutmpmwdemdmb zﬁzlneomebmeﬁts

expressed in this letter, ForthhmmiflhemSwuetqéammatmemployeror

lmm}mmﬂtyundu&dnsmmbme&mbmw
anﬂnontyﬁ:rd:cOpunonsuprwedhmiu. . 'i?'
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. I
l.

CLOSING

Poge 10 Ywmympmw.-mmwdbdmnsmmasm:sofmslmwthn -
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MORCAN, LEWIS & BOCKJUS LLP
MARTINA BERNSTEIN (SBN 230505)
300 South Grumd Avenue C

- Twenty-Second Floor

Los Angeles, Califoraia 90071-3132
Telephone: 213.612.2500
Facsimile:  213.612.2501

Attomney for Defendant
. ‘Thomas Roberts

UNITED STATES DISTRICT co‘ém'r
. SOU‘I‘!II’.RN PISTRICT OF (.Al.u-‘pRNl A

UNITED STATES OF AMERICA,,
Plaintiff,
Vs,
L. DONALD GUESS, et al,
- Defendants,

L MORGAN, LEWIS-IA (5) _ .
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Declaration of G. Thomas Robe:i;&
My nume is G Thomas Roberts, and L rcs:de in (.hnmplon Summerset County,

Pennsylvania, I do declare under penally of perjury that the follotvmg is truc and correct to the

best of my knowledge and belief.

I am 62 years of age. 1| have been married for over 28 yenm 1 have five children and 6
grandchildren who all reside within the United States. )

[ have lived in the Stute of Pennsylvania my entire lifc. b I
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Date: Deééénber 3, 2004
Time: 1:30ib.m. -
Ctrm: HO?.] Larry A. Bums
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i
2 I currently live in and own a house ariginally owned by n?;' parents,
. 3 1 am active m my loc;al cormﬁunity 3 spend several h0ur’s!every week helping a family
: : run non=profit organizution that provides lost-and found service ﬁﬁ- stray animals, The
6 organiaation num.l-u:s lost pets with their owners and 1 #euist in ﬁﬁkimg tempora:y room und board
- for the animals urml the owners are identilicd or adoption cun belamnged. ‘These scrvices are
8. offered Free of charge to the [ocal oommumly , ' : i'
9 I am active in thc local busml’.'ss commumly lTama founc’i':ilhg member of the Donnegal-
10 | | aural Highlands Rotary Club, a local branch'of the National Rota:y Association. T was also
n founding member of the local chamber of comraerce for Laural Mbumam. l"cnnsylvanm.
:2 | I hold no assets located outside the State of Pmmyw
14 The only travel outside the United Statcs that 1 have takcrj Jﬁ‘or pheasure was in the mid-
15 | 19708 when 1 visited the United Kingdom. . 5
16 1 hokl no intention ol'movmg from the Stutc of Pcnnsylvzmia.
17 1 hold a'B.S. degrt:e from Carnagie Mellon University (19154) and a Jurs Doctorate degree
18 from the University.of lelbm'gh ¢ 1967) X
]0_ 1 have been engaged in the practice of Iaw since 1967. ln.tihat capuclty, ! have provided
z? legal counsel to insurance companics for ovér 25 years. ‘ '
22 From 1979 to 1991 1 was Gcml Counsel to Consumers {.ﬁtc Insurance Co. located in
23 | Camp HilL, PA. o =',
24 From 1991 1o 1997 I was a Partner in Eckirl Scamans Ch:;:né'n & Mellott, T.I.C (“Nckert
25 | Scamuns) located in Harrisburg, PA. ~ '
26 From 1997 10 2002 [ was O Counsel to Williams Cuu]wn Johnwn Lioyd Parker &
z: Tedesco, LLC, (“Willtamy Cbulmu ') located in I’m»burg,h, PA. 5
movcan, trwrs b | | wAm297130.1 o .

ATruarETn AT LAW
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Virgin Islands, and St. Lucia for scvcml days W conduct busmws, My length of stay is typnqdly

. opinion was readered. | was paid for my scrvices out of the opeqhons of the law firmy.

U 1D uT UECiDLP = | Koberts g14-352-8718 .4

.
1o
.

I
g
In 2003 I became a2 Parmer in Robcrts&. Pall.nn, 1L.1C 1ocated in L|gomcr. PA. Aspart of

my current practice, 1 pcmdlcally travel to Barbados, Bennuda.‘ ilrmsh Virgin Islands, u.s.

no longer than 3 or 4 days, ' ' !\

The law firms ol Evkert Seamans and Williams Loulson pi'cpmul Liix upmmm issued 1o
xclan, The Feonomic Association of I'Tealth Professmmis (“xchn“) in connection wnh the
development of the m:l.m Supplemental fYisability 'I'rust and to c&tam doclors participating in the
supplemental dlsabiltty program. | s;g,ned somge, but not all. o( ‘those 1sx opinions while a
member of Lickert Seumans and Williams Coulson, 1 ;

1 never held a financial imterest (ic., an cquily position . i;irmn 1o purchase eqmtn:s. loans,
profit-sharing or bonus armangements) and acver personatly reccn}-cd any rmoney in any form from
any of'the defendanis at any ;i'rne ' . ". |

[ um not aware ol any finuncial ownenhip or control in xeian by lickert Seamans or
w:lltams C‘.oalson at the time thaf ] s:gncd tax opinions on hehal’lf"bf those firms.

While a partner with Fekert Seamans and Of counsel to 'H’,illlams Coulson I bilted an
hourly rate f‘m_- the {egal services provided to xelan and the doctojr_:s. Payments for those legal
services were made to the law fitms for which | was associated a:ﬁithc time.

. "
| received no direct payment of any kind from xelan or ﬁd'm any doctor to whom an

I am currcnily a Dircetor of Doctors ch.fns Tnsurance Cbmpany., a Barbados company
i 1

(“DB[C") [ bocam: a Dircctor on June 13, 2004, 1 receive no q{nmcnsauon for my servicesas a
Dircctor ol‘ DBIC. 7 have not signed any 1ax opinions while holdmg the position of Director of

DBIC. f i?

I ;
{ h:wc never held the pos:t:on of *xclan, Otfice of Gcncra? Coml "

{ |
1-WA2297139.1 3 -y
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I declare under penalty of perjury, undcr the lawg of the l&hnes Qtz:eﬂ. that the forcgoing

1

i true and correct to the best of' my knowledge and belicf.

—_ e - -

Datcd this 19th day ol November, 2004.

é/ﬁ»’»:- lwﬂa%f

QG. Thnnms Robertsj
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United States of America, Plaintiff v. Donald L. Lipper, Defendant.

No, C-81-1222-RPA.

Y

y -
LI
i
5

f

s
Tyt

United States District Court for the Northern Diatrici af California

1981 U.S. Dist. LEXIS 11766; 81-1 U,S, Tax Cas. (CCH) #9330- 47 AF.TR24
(RIA) 1289

March 25, 1981.

COUNSEL:

G. William Hunter, United States Attorney, Jeffrey
S. Niesen, Michael D, Howard, Assistant United States
Attorneys, Tyler G. Draa, San Francisco, Calif. 94102,
for plaintiff. Douglas Montgomery, 707 Haight Street,
San Francisco, Calif. 94117, for defendant.

OPINIONBY:
SCHNACKE

OPINION:
Findings of Fact and Conclusions of Law

SCHNACKE, District Judge: An application for a
Writ Ne Exeat Republica duly eame on for hearing
before the Court 10:00 AM. Monday, March 23, 1981.
The United States was represemted by G- Willlam
Husmter, United States Attorney for the Northern District
of Cilifornia, Jeffiey S. Niesen, Assistant United States
Attoraey, Chief, Tax Division, and Michael D. Howard,
Assistant United States Aftorpey. Donald L. Lipper was
represcnted [*2) by Douglas Montgomery, Esq. Bazed
on the facts presented to the Court at the March 23, 1981
hearing, the pleadings and other documents on file with
the Court, and the arguments and representations of
counsel, the Court hereby makes the following findings
of fact and conclusions of law.

Findings of Fagt
1. In February 1981, the United States filed.a

petiion with the United States District Court for the

f
?.
l

l
)

e e wa
= PR
LY

Northern District ndf California requesting the Court to
issue Donald L. ]’.;rppcr an Order to Show Cause why he
should not be comipéelled to comply with an internal
revenue sonmnns! wl:uch was issued in an attempt to find
information necesbary for the Interpal Revenue Service
to prepare tax retarns of Donald L. Lipper for the years
1976, 1977, 1978 and 1979.

2. The Honcrable Marilyn H. Patel issued the
requested Order no~Show Cause and ordered Donald L.
Lipper to appesr befare the Court on April 6, 1981, The
Internal Revenuc|3ervme made numerous attermpts to
serve the Court Order upon Doneld L. Lipper but Mr.
Lipper rtefused to ‘answer his door, refused to retum
phone calls leﬁ‘ Pith his answering service by the
Internal Revepue :Sgn"ice and refused to respand to mail
inquiries by [*3] iz Internal Revenue Service.

3. On Thursday, March 19, 1981, the United States
received informatign that within the last two months
Denald L. Lq:pcr’had sold two real estate properties, his
only remaining sith holdings in the United States for
about 3 900, 009, The Umted States was further
informed thar M‘r’ Lipper was liquidating ail of his
furniture and peu:.fonal assets, and that hc was in
possession of a tely $ 350,000 in cash The
United States wag 4Iv:ld that the purpose for this activity
was that Mr, prper planned to depart quickiy from the
United States amr mtcndcd to permanently reside in
France. 1 :

4, The Umd States Attorney's Office obtained a
description of M! Lipper and was advised that he
sometimes used t.l}éfahas of "Terry."

1
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5. Upon receiving the aforesaid information,
Michae! D. Howard, Assistant United States Attorney for
the Northern District of California, Tyler Draa, a law
cletk in the Office of the United States Attorney,
Kenneth Chan, a Revenue Agent of the Internal Revenue
Service and James Skeldon, Specisl Agent of the
Criminai Investipation Division of the Internal Revenue
Service, proceeded to 506 Haight Street, San Francisco,
California, [*4] the last known address of Mr. Lipper.

6. Upon ringmg the doorbell at 506 Haight Street
and identifying themselves to the person who responded
through an intercom system, the representatives of the
United States werc mformed that Mr. Lipper had
permanently left 506 Haight Street a few days carlier.
The voice on the intercom identified himself as a
workman who was effecting repairs on the flat for the
new owner of the building. Further inquiries about Mr.
Lipper were made over the intercom, and the "workman"
was asked to come to the door. This request was refused,
and the "workman" refused to speak any forther.

7. The four United States officials then made
inquiries of people in the neighborhood as to where Mr.
Lipper might be located. The officials learnsd that Mr.
Lipper had been selling and/or giving away all of his
personal assets. The officials also confirmed their
information that the building located at Haight and
Fillmore Streets, which contained the 506 Haight Street
flat, had just been sold by M. Lipper for approximately
$ 650,000.

8. Two of the officials located a neighbor who
identified himself as John L. Merchant Mr, Merchant
stated that he had recently [*S] purchased the Haight
and Fillmore building, and that he did not currently have
any workman in 506. Mr. Merchant was then asked to
open the door at 506 Haight Street so that the flat could
be inspected. This request was refused.

9, The four federal officials then retumed to 506
Haight Street and observed twao individuals through the
glass portion of an alternate entrance to the flat.

10. A man whose appearance matched the
descnphon of Mr. Lipper given to the Government came
to the door. He denied that he was Mr, Lipper, claiming
instead to be a workman, and informed the officials that
he was busy and that they should therefore leave. Im
response to several additional denials, the U.S. officials
asked the “"workman” 1 give them lis name. The
workman rcsponded "Terry” — the alias which the
Government had previously been informed was used by
Mr. Lipper. "Terry® was immediately served with an
Order to appesr in the United States District Couwrt on
April 6, 1981.

1. "Temry r’fhen admitted that he was in fact Mr.
Lipper. He thcn* stated that be ‘was lcaving the country
and would not be avnﬂablc on Apri 6, 1981, nor would
he return to the ﬂﬂmted States. He then described [*§)
the Court Order g.l;q:l the Intermal Revenue Service with a
number of obscepities and further stated he had not filed
tax returns since ']?69

12. Thereaftés the federal officials returned to their
offices. After loéahng and contacting various real estate
peaple who had ﬁeen involved with Mr. Lipper's recent
sales and venfymg that in January 1981 Mr. Lipper had
sold a building fnna gross sales price of approximately $
270,000 and that du approximately March 10, 1981, he
had sold what ap_peared to be his last real estate holding
for § 650,000, th¢ Internal Revenue Service made a §
183,315 ten:mnaf.lﬁn assessment against Mr. Lipper far
the period Janwamg'1, 1981 ﬂ:lmngh March 19, 1981. The
assessment was mnde late in the afternoon of March 19,

1981, \

13. In ordésito preserve its revenue, the Internal
Revenue Semce.u‘ﬁ:rough the TUnited States Attorney's
Office, sought an smergency Writ of Entry to 506 Haight
Street where Mr.L Lipper both resided and conducted his
real estate busmess A Court Order granting the Writ of
Entry was signéd, at approximately 8:45 P.M. on the
evening ofMarcﬁ 19, 1981,

14. Several rrevcnue officers of the Internal Reveoue
Service as well =i special [*7] agents of the Internal
Revenue Service #ho accompanied the revemme officers
for their protcctid‘n (the entry was made at night in an
area nftawuwhit‘.hlsmdclyknownasahighcnmc
neighborhood) entered 506 Haight at approximately 9:45
P.M. and took cuntrol of a number of the items found
therein. ‘- .

* 15, After ehtanng, they discovered suitcases and a
trunk packed wﬂh what appeared to be substantially all
of the clothes iniithe apartment. , In addition, closely
adjacem to or m‘!ﬁnn the suitcases, the agents found a
road map of Franiie, several French/English dictionaries
and 6 blank wsawphmuans to enter France.

16. Therea was almost no fiomiture in the flat.
Furthermore, wrfﬁm the previous 5 months Mr. Lipper
had stated in:! Ycourt documents thar he owned
approximately $; "§ 000 of artwork, but none was found
in the apa:tm:nﬂ. i

17. A "bill 03} sale" for what appeared to be most of
his ldtchen ;and utensils was found. The bill
evidenced recmp‘ls totalling § 4,000,

18. An autog:nauc phone answering machine was
seized. Of the q-lﬁ:y messages left on it, one caller said:
"Good luck on ymir trip to France.” A second caller said:



11/198/04 14:03 FAX 213 612 2501

MORGAN, LEWIS-LA (5) . Ao78

1,
H:
$

Page 3

1981 11.S. Dist. LEXIS 11766, *; 81-1 1J.S. Tax Cas. (CCH) PO330,

47 AFTR.24 (RIA) 1289

"[f you want to get io the South of France [*8] on time,
please contact me immediately.”

19. The agents found documents which evidenced
the fact that Mr. Lipper kept one or more bank accounts
in the name of "Leroy von Lipper.*

20. On both March 19, 1981, when first contacted,
and again on March 20, 1981, while the Internal Revenue
Servict was removing what was left of Mr. Lipper's
items of wvalue, Mr, Lipper again stated to federal
officials that he intended to leave the country,

21. Mr. Lipper has admitted he was liquidating all
his personal assets so he could "live in France in style.”

22. On Friday, March 20, 1981, Mr, Lipper was
asked where the notes and/or deeds of trust related to the
recent sales of two buildings were located. He stated he
did not know and later that he could not remember.

23. The Government was unsble to lacate any
tickets or reservations made by or for Mr. Lipper to
France. However, Mr. Lipper stated to Revene Officer
Theresa Koenig he ncver made advance reservations but
merely went to the airports and paid cash for his tickets.

Furthermore, on Friday, March 20, 1981, Internal
Revenue Service Special Apent Demnis Hanson
overheard Mr. Lipper make a phone call in which Mr.
Lipper said [*9] "the IRS is hassling me but it doesn't
make any difference because I'll get away anyway."

. Lastly, Mr. Lipper stated to Revenue Officer Theresa ‘

Kocnig that not only was he leaving for France but he
also intended to stay there permanently and had
organized a business there. Mr. Lipper was clearly
planning to depart quickly from the United States to
France.

24, Mr. Lipper has been involved in mumerous real
estate ransactions over the last 11 years. County records
reflect that an estimated 100 transactions involving Mr,
Lipper occurred from 1969 through 1981, However, at
the time of this hearing, the Government had not had
sufficient time to totally analyze these transactions.

25. Based on the aforementioned facts, Jeffrey S.
Niesen, Assistant United States Attorney, Michael D
Howard, Assistant United States Attoney,. and officials
of the San Fraocisco Office of the Intermal Revenue
Service sought the approval of the United States
Department of Justice in Washington, D.C., and the
Commissioner of Internal Revenue to seek a temporary
Writ Ne Exeat Republica to, inter alia , restrain MTr.
Lipper from fleeing the country.

26. At approxirmately 4:15 P M. Friday, March 20,
1981, [*10] thc final approvals to apply for the Writ
were received from Washington, D.C., and the United
States Attorney's Office made an Ex Parte Application to

the United States 3 151:1ct Court far the Northern District
of California for 8 1Wm Ne Exeat Republica against Mr.

Llpper J " :

27, After ré,vgewmg the declarstions on file, the
memoranda of law, and other items in the file, the
Honorablc Robert|H. Schnacke issued the ternporary
Writ and scheduf¥ the matter for hearing on Monday
moming, MﬂrchZBI 1981, at 10:00 A.M.

28. Atthe heahn,g the above facts were estabiished
to the satisfactiont Hf the Court plus the facts set forth
below regarding M.r Lipper's finances and tax liabilities.

29. For the p iod of 1969 to the present, Tntemal
Revenue Service records indicate that they have no tax
retumns on file for Mr Lipper except for the years 1970
and 1971. At Bé time since 1969 has Mr. Lipper
reported any gailsifrom the sale of real property {on
Friday, March 2d, ,1981 Mr. Lipper stated ta Internal
Revenue Service onnel that it was too tedious for
him to prepare tax; lktums)

30.0n Fnda}Jr, March 20, 1921, Mr. Lipper stated to
Revenue Officer | Theresa Koenig that he had “made
[*11] a lot of mmey in real estate since 1969." As he
stated this, he wr?te down on a piece of paper "$ 121
mill.”

31. The smwmem indicating he had "made 2 lot of
money"” is consistent with the fact that real estate records
of the San Franms:tb County Recorder reflect numerous
transactions.

32 On Marhh 20, 1981, Mr. Lipper stated to
Internal Revenue Sarv:cc cmmployees that “if § 183,000 is
all you want I'll bc happy to pay it."

33 Subpoena#s were served on Mr, Lippers
accountant and e<:a result, prepared but unfiled tax
returmns for 19731 11974 1975, 1977 and 1978 were
discovered. No sirjtilar documents were found for 1969,
1970, 1971, 197241976 1979 or 1980.

34 Of the mtums which were discovered, none
reflected any incoixe arising from real estate rransactions
of Mr. Lipper. ;=

[H

35. The Govhrmment has thus far confirmed that
Mr. Lipper owned ﬂt least 9 real estate propertics during
the peried in qur.s :[nn.. Purchase and sale prices were
only available for ;ﬁuur of the properfies at the time of the
hearing. HoweverP the Intemal Revenue Service is
continuing its attéfapts to locate praperties owned and
sold by Mx. Llppér during the years in question and to
determine and [*§2] verify the purchase prices for those
properties as we‘clg their uitimate sale prices.

36. The Gt;\}i:mmgm has discovered a financial

statemnent made u‘m by or for Mr. Lipper for 1976. It

a(bl+5 i
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indicates rental income of $ 40,000. Because more
precise figures have not been verified for 1976, no tax
assessment has yet been made for that year.

37. Similarly, aside from the unverified proceeds, if
any, from the sale of real property in 1979, the
Government has in its possession both a Mastercharge
and an American Express credit card application
completed by Mr. Lipper and dated June 1979. Both

Internal Revenuel éemce that $ 4,000,000 went through
his bank accounté i“n 1979.

38. Because *Mr Lipper's income has not yet been
ascertained for 199 and 1980, no tax assessment has yet
been made for either year. This is also true for 1969,
1970, 1971, 1972 ﬁnd as mentioncd above, 1976.

39. Onm Sunday, March 22, 1981, the Internal
Revenne Service] faade Jjeopardy assessments against Mr,

applications state that his income for that year was §

100,000+". He also stated to the representatives of the Lipper in the foll%m amounts:
¥
™

1973 1974 1975 1977 19378 'Ifé&'l:al
$ 2,941 $ 243.79 $ B,125 § 30,809 & 42,133 $§}§4,252
: ! 'i
[*13] computations on, the building sales were made at capxtal

As noted above, these assessments are based primarily
on the prepared but unfiled returns subpoenaed from Mr.
Lipper's accountant, but include only two of the real
estate transactions of Mr. Lipper due to a lack of further
accurate figures as of the time of the hearing.

40. On Sunday, March 22, 1981, the Internal
Revenue Service also adjusted its termination assessment
for the period January 1, 1981 through March 19, 1981,
This assessment was reduced from § 183,315 to $
100,705. The adjusmment was made because fizther
documentation appeared to indicate the cost basis of each
of the two buildings sold by Mr. Lipper were somewhat
higher than the Internal Revenue Service had initially
believed.

41. The Internal Revenue Service is currently
treating Mr. Lipper's income from the sale of real estaie
as capital gain — not ordinary income. Because of the
lack of time, the Govermment was unable to establish to
its satisfaction which, if any, of Mr. Lipper's sales of real
estate were made m the ordinary course of business
* (thereby generating ordinary income). The tax
computations of Mr. Lipper's known real estatc sales
were then made bagsed on the assumption that the sales
generated [*14] capital gain. Accordingly, the
Government's present tax figures are lower than they will
be if it i3 determined that one or more of the sales
generated ordinary income.

" 42 After reviewing the facts, the Court is satisfied
there is a substantial likelihood that the Internal Revenue
Service's tax claim is legitimate. Indeed, the figures
represent a nominal estimate of Mr. Lipper's tax lizbility
since to date no assessments at all have been made for
1969, 1970, 1971, 1972, 1976, 1979 or 1980 and all tax

?Z?ﬁ(utﬂ"i’ = 1

gain rates and nut Qrd.ma.ry Incomet ratcs.

43, Becausé pf the complicated facts involving Mr.
Lipper's tax habihtxcs for the years 1969 through 1981,
the Cowrt fmds i I s not an unrcasonable restraint upon
him to remain ur Junsdjcuon of the Northern District
of California fm: ia reasomable period of time within
which he and the Fnternal Revenue Service can ascertain
his civil tax habﬂ;_hes for the years 1969 through 1931.

44, The Unitid States has already served 2 Notice to
Take Depositiod mn Mr. Lipper and his deposition is
seheduled to begin on Monday, March 30, 1981, The
Court is adviscd tfmt the Internal [*15] Revenue Service
has and is devofing substantial efforts to determine Mr.
Lipper's habﬂmmas quickly as possible.

45. The Comt is further advised that Mr. Lipper has
agreed to and igiiposting security in the approximate
amount of $ 370,000 with the United States of America

as security for thc currently estimated tax liabilities of
Mr. Lipper. Mr. ‘E.tpper has been ordered to surrender his
passport into the emporary custody of the Clerk of the
Court and the Cdl.d't ig advised the passport was delivered
to the United Stdtéls Marshal and the paper-work iz being
completed to cffdctuats transfer of possession of the
passport to the Clérk of the Court.

46. The Ijriked States and the Internal Revenoue
Service are on mﬁce that any unnecessary delays in the
resohition of Mr I‘.lpper's tax liabilities are umacceptable.
The issuance of th: instant Writ is made only because of
the hiphly unumml facts of this case and the high
probability of M Lipper's expatriation from the United
States. While thé iCourt is aware that it may take time to
unravel Mr. Llppfer‘s complicated financial transactions
which have occmted since 1969, absent a showing of

o4
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gaod cause by the Government, the Court [*16] fully
expects this marter to be resolved within 120 days after
the filing of these fndings of fact and conclusions of
law.

47. Nothing herein precludes the United States from
applying to the Court for modification of the permanent
Writ Ne Exeat Republica entered March 23, 1981,
should the Internal Revenue Service figures of the tax
liability change or should it appear that the other
circumstances might warrant modification.

48. Any finding of fact determined to be a
conchision of law is hereby deemed a conclusion of law.

Conclusions of Law

49, The Court has jurisdiction of this matter by
virtue 0f 26 U.S.C. § 7402(a) and 28 U.S.C. § 1651,

50, Scction 1651(a) of Title 28 U.S.C. provides
that:

[tThe Supreme Court and all cowrts established by

Act of Congress may issue all writs necessary or
appropriate in aid of their respective jurisdiction and
agreeable to the usages and principles of law.
In addition, Internal Revenue Code Section 7402(a) (26
US.C. § 7402(a)) sets forth the jurisdiction and
authority of the district court in cases such as this and
specificailly permits the issuance of 8 writ ne exeat
republica . In pertinent part, it states;

The district [*17] courts of the United States at the
instance of the United States shall have such jurisdiction
to mazke and issue in civil actions, writs * * * of ne exeat
republica * * * and to render such judgments and decrees
as may be necessary or appropriate for the enforcement
of the internal revenue laws, * ¥ * (Emphasis added).

51. Because of the exigent circumstances which
must be shown, Wots of Ne Exeat Republica are rarely
utilized by the courts. However federal courts have
unanimously upheld the constitutionality of such writs
issued pursuant to Section 7402(a) of the Internal
Revenue Code of 1954, Umnited States v. Shaheen , 445
F. 2d 6 (7th Cir. 1971); United States v. McNulty , 446
F. Supp. 90 (N.D. Cal., 1978); United States v. Clough ,
33 AFTR 2d 74-650 (N.D. Cal, 1974); United States v.
Robbins , 235 F. Supp. 353 (E.D. Ark., 1964).

52. The Writ derives from the Writ ne exeat
reghumn, a common law prerogative writ which enabled
the sovereign to compel an individual to remain within
the realm in order to aid in the defense of his country. nl

nl "By the common law, (n) every man may
go out of the realm for whatever cause he

it E
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pleaseth, ‘whthout obtaining the King's leave:
provided ha: is under no injunction of staymg
home: (wh:ch liberty was expressly declared in
King .Tohr.l"i igreat charter, though left out in that
of Henry IEI) but because that every man out of
right to defbncl the king and his realm, therefore,
the king, at’his pleasure, may command him by
his writ tharhe RO not beyond the secas, or ourt of
the realmi ‘ivithout license; and, if he do the
contrary, lic shall be punished for disobeying the
king's command " United States v. Shaheen,
supra at SF n. 5 (7th Cir. 1971), quoting 1
Cooley's B]hckstone (3d Ed.) p. 264, [*18]

53. Freedom‘:o travel is a right of constitutional
dimension, Apr.hckn;r v. Secretary of State , 378 U.S. 500,
517 (1964), which cannot be abndged without due
process of law, K!ént v. Dulles , 357 U.S. 116, 125-26
(1958); United Staics v. Laub , 385 U.S. 475, 481
(1967). However, ﬁ:e writ of ne exeat rcpublica restrains
individuals' right¢* of free travel Thus, while District
Courts authority {ciissue writs of ne exeat republica is
clearly without qu:ebuon, the power is scldom exercized,

54, Where tﬁz Government seeks to support the
issuance of such a'nextmo:dma.ry writ it bears the burden
of showing facts 'aq'd circumstances which warrant civil
restraint. United Sates v. Shaheen, 445 F. 2d 6, 10 (7th
Cir. 1971); UnitediStates v. Clough , 33 AFTR 2d 74-
650, 651 (nd/:{al, 1974). The burden om the
Governmeht in such @ case is anzlogous to that Tequired
to obtain injunctivezelief. Shaheen, supra at 10; Clough,
supraat651. ;.

55. In corq.',liance with Rule 65(d) of the Federal
Rules of Civil Brocedure, n2 the Government has
specifically set fmﬂn the factual basis and its reasons for
seeking a writ of ne exeat republica. It has established
that Mr. Lipper hss a sizeable, [*19] outstanding tax
liahility, that Mr.. Lipper has liquidated all of his
mgmﬁcant assets,/ithat Mr. Lipper has admitticd bis
intention to unméalatcly and permanently leave thig
country, and there is a strong likelihood that a
substantial portion;, of Mr. Lipper's assets would be
difficult if not i:d;jpssible to collect absent issuance of
the requested writ:’ The United States has additionally
shown that its |efforts to ascertain and seek the
satisfaction of Mr.} Lipper's tax liabilities would clearly
be frustrated unless the court grants its request for the
writ, In light of Mi' L1ppets obvious attenpts to avoid
the federal an s, it 15 also z distinct possibility that
Mir. Lipper will even attempt to thwart the power of the
Court to grant thcfﬂmtcd States any effective rclicf in its
action to collect t%xg:s from Mr. Lipper -- absent issuance
of the writ 1 K
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n2 Rule 65(d) of the Federal Rules of Civil
Procedure states in pertinent part that

[e]very order granting en imjunction and
every restraining order shall set forth the reasons
for its issuance, shall be specific in terms; [and)]
shall describe in reasonable detajl * * * the act or
acts sought to be restrained * * *. [*20]

56. The dcfendant’s demonstrated intent to
immediately leave the country, the marshalling of his
assets in "a manner which insures his ability to
immediately expatriate these assets, in conjunction with
the facts sct forth in paragraph 54 above, provide a more
than adequate basis for the Court to exercise its power
pursuant to Internal Revenue Code Section 7402, 28
U.S.C. § 1651; United States v. Shaheen, supra , and
United States v. Clough, supra , and to issue the Writ Ne
Exeat Republica .

57. A defendant must be given prompt notice of the
writ and an oppormunity to exercise his or her
consttutional rights to an evidentiary hearing before the
court. United States v. Clough , 33 AFTR 2d 74-650,

651 (N.D. Cal,, 1974). Cf. Rule 65(b) Federal Rules of -

Civil Proccdurc In the case ar bar, the defendant was
brought before the Court for a full evidentiary hearing

within three dai/s;i of the Cowfs issuance of the
temporary Writ | Ne Exeat Republica. Defendant's
proffered evidence it the hearing in no way contradicted
his earlier statements of intent made to Governmen:
officers. The def dant's demonstrated intent 1o leave
the country forthwnth and ¢Xpatriate assets to which
(*21] the Govemment could look in satisfaction of his
tzx liability remamﬂd unchanged at the conclusion of the
hearing. :

58, The Govlarhment must additionally demonstrate
the likelihood oq tits prevailing on the merite of its
underlying action.: United States v. Shaheen, supra;

United States v. McNulty supra; United , States v.
Clough, supra The’Govemment has met this hurdcn.

59. The deféntlant wos afforded an opportumity to
exercise his coniffurional right to a fill evidentiary
hearing before ﬂnk Court. Based on the evidence
presented by the ‘parties, the Court finds that the
Government has n‘l:t eack burden imposed upon it in
support of its apﬁlis.aunn for a writ ne exeat repiblica,
Accordingly, the w‘ﬁt shall issue. A copy of the Court's
order is attached hm:to and incorporated by reference.

60. Any ci&s:lus;an of law determined to be a
finding of fact is hegeby deemed a finding of fact.



